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BRIEF FOR THE APPELLANTS, ROBERT D. HUFFMAN, BETTE K. HUFFMAN 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 
1. The trial court erred in holding that the agreement 
made by the appellants waiving the contractual provisions of the 
contract of sale between them and the purchaser of the property, 


‘the appellant and appellee H. S. Bogan, Jr., whereby the said 
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apbellants, Huffman, are alleged to have agreed to permit a 


$260,000 second deed of trust to be place upon the property 
which they were selling was supported by a valid consideration 
and, | 

(2) That the appellants, Huffman, had agreed, notwith- 
standing the written provisions of their contract that they 
would subordinate the lien of their deferred purchase money 
setond and third deeds of trust to a bona fide construction 
ana permanent loan to be placed on said property by a bona fide 
lending institution in favor of the appellee, the president 
ana directors of Georgetown College, who attempted to pace new 
a first a@eed of trust on said property which did not, by their 
_admission, constitute a construction and/or permanent loan 
or not a bona, fide lending institution likewise was supported 
by;a consideration. 

2. The court erred in holding that an equitable estoppel 
was worked in favor of the appellee, the president and directors 
of ‘Georgetown College, when the said president. dnd @irectors 
never bad any business dealings with, nor any converations with | 
the said appellants, Huffman, whereby they could rely upon any 
alleged waiver of the contractual provisions concerning such 
" gubordination clause. } ! | 

"3. That notwithstanding the findings of fact of the court 
the resultant findings are arbitrary, capricious and so over- 
| whelmingly unconscionable: of the resultant contract that this 


3 
Court should reverse such findings. 
STATEMENT OF THE CASE | 
This is an appeal by the appellants, Robert D. Huffman, 
Bette K. Huffman, Nathan Habib, Trustee and Daniel Bloom, Trustee, 
from a judgment of the trial court in favor of the appellee, the 


presient and directors of Georgetown College, eajudging that 
their admittedly temporary $425,000 promissory. notes secured by’ 
a deed of trust was entitled to priority of Lien over that of 
the said deferred purchase money note of the said Robert D. 
Huffman and Bette K. Huffman, which they had taken back as part 
of the purchase price. | 


In a trial before Judge Waddy, sitting without a jury, the 


following facts were adduced: 
Prior to August 17%, 1964, the appellants, Huffuan, were 


the owners of twenty=three parcels of land in the 1300 block of 
Pennsylvania Avenue and Potomac Avenue, S. eae ene at that time 
the properties were encumbered by various liens in the aggregate 
sum of $206,239.°.In the early part of iugust, [the appellant, 
Bogan, began to negotiate with the appellants, Huffman, and on 
August 10%, 1964 (Plaintiffe' Exhibits 2(a) and (b)-whereby the 
appellants, Huffman, proposed to sell said property under the. 
terms set forth therein, which ‘proposal is set out in the 


appendix on page 76-78 and was warked as Plaintiffs' HERES 
2(a) and (b). : 

On August 17%, 1964, the proposed purchaser, acting through 
‘the appellant Bogan, wrote to Colonel Huffman getting forth 
alternate provisions, which was accepted by the oe on 
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August 20%, 1964, this appears in the appendix on page 79 and 
was marked at the trial as Plaintiffs' Exhibit No. 3. 

_On that same day a formal contract was prepared whereby the 
appellants, Huffman, agreed to sell the property at a rate of 
$10 per square foot of which sum the purchaser, Richards, who 
was procurred by the appellant, Bogan, agree to pay $50,000 and 
take, the property subject to the aggregate first trust above 
mentioned and give back a second trust which would also be a 
third trust on part of the property payable at the rate of $10 
per $1,000 including interest at 6%. This contract appears in 
the appendix on page 75 and was marked at the trial as plaintiffs' 
Exhibit No. 1. The purchaser proposed the following: 


“This provision is acceptable except where you 
4 say the trust will be subordinated to any 
' substantial building program approved by the 
M4 


seller, it shall be changed to read you agree 
“to subordinate to any construction/permanent 
loan by a recognized lending institution. 
Recognized lending institution will not give 

@ construction/permanent loan without a 
substantial building program approved by them." 


" this contract was accepted by the appellants, Huffman; and 
inelpded by reference the seller's letter of August 10%, 1964, 
and Richards", as purchasers, letter of August 17", 1964. 

On August 22nd, 1964, Richards transferred one-half of his 
right, title and interest to the avers contract to Bogan, not- 
withstanding the fact that the provisions of the contract of 
August 17%, 1964, provided that Bogan was acting as a broker 
and was to be pata @ commission by the purchaser. On October 


2nd, 1964, a written addendum was made which read as follows: 
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"The second and third trust being approximately 
$208,000 is to be eubordinated to a bona fide 
construction and/or permanent loan and/or a 
lease from a tessee with a net worth in excess 
of $4,000.000. | 


This addendum shall supercede any conflicting 
language in the aforesaid sales contract and 


counter offer. This addendum appears in the 
appendix on page 930 as plaintiffs’ Exhibit 
No. 4. 

On page 81 of the appendix, appears another written 


document signed by Robert D. Huffman on November 5%, 1964 and 
by William E. Richards on November 7%, 1964, and was marked 
as Plaintiffs' Exhibit No. 5, which amended the contract of 
fugust 17", which extended the time for performance until 
February 15", 1965. This addendum further provides that in 
the event settlement has not been completed by April 15%, 1965 
the contract would terminate and the entire option price of 
$4000 and penalty payments would be payable to the Huffmans 
‘as the sellers. 
On January 28%, 1965, accepted by Richards and Bogan on 
February lst, 1965, another addendum was signed which appears on 
page 82 of the appendix and is marked as Plaintiffs’ Exhibit No.6, 
which changed the date of November 7%, 1964 to April 15%, 1965. 
The parties then made an appointment to wake settlement of 
the contract on June 9%, 1965, at the office of Realty-Title 
Insurance Company, at which time the appellanta, Robert D. and. 
Bette K. Huffman, were present as well as the appellant, Bogan, 
the purchaser, Richards, Natban Habib, Trustee and Kevin P. 
Charles, Attorney for the purchasers, who was also acting on 


behalf of the Roman Catholic Clergyman, a lender, Evangeline 
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Mee was present as well as the settlement officer, John 
A. Rushing. ea; 

The appellants, Huffman, wish to emphasize that commencing 
with the contract of August 17% whenever any change was made 
the appellants and the purchasers initialled changes at the place 
of change, even to the extent of aan &@ correction of a 
typographical error. 

On dune 9%, 1965, the parties met at the title company. At 
this meeting, Bogan, the purchaser, Richards, the trustee, Habib, 
Kevin Charles acting for the purchasers and also for the Roman 
Catholic Clergymen, a lender were all present including the 
settlement officer, John A. Rushing, at this settlement con- 
ference if the normal terms of the contract had been carried out 
the ppellants,, Huffman, would have taken back a second trust 
op of the property and a third trust on the other part in 
ai ce sum of the purchase money in the sum of $214,341.04 as 
appears from the plaintiffs’ Exhibits No. 20 and 21 appearing on 
mace 85 of the appendix. _ However, a sharp conflict of fact was 
testified and the Court apparently accepted the version of the 
title officer and of Kevin Charles, acting ‘for the purchasers 
and the lender, | Roman Catholic Clergymen, which was to the 
effebt that the appellants, Huffman, casually and without any 
writ}ngs of any kind agreed to permit a $100,000 encumbrance 
to be recorded as 2 prior lien to their ‘lien, which had the 
effect of permitting the purchasers to acquire the property for 
sothing, in that the $50,000 required of him was obtained from 


this‘lien, together with the title company expenses and resulted 


in netting to the purchasers a cash return of $40,000. It is 
te 


Por ne very significant that the contentions of all of the 
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witnesses which vouch for the correctness of the fact that the 
appellants, Huffman, had agreed to permit this $100,000 lien to 


intervene prior to his is not borne out by the written testimony 
namely, the settlement sheets prepared by the title company in 
that Exhibit No. 17, which is found on page 83 of the appendix 
fails in any iota to make any reference to this $100, 000 deed 
of trust nor did the title company obtain any writings of any 
kind from the appellants, ee to verify and DORR AES their 
agreement to permit the recordation of the prior $100,000 deed 
of trust and note, even though the settlement sheet purports 
to reflect the entire settlement. The testimony of the 
appellant, Bogan, is reflected on pages 63. On page 65, the 
appellant, Bogan, stated that if be could not got this esd 000 
he could not complete the settlement. 
The appellants, Huffman, did not have to ales Bogan to 
obtain this kind of financing, he could have done: the sane thing 
himself and still retained the property. The contract provided 
that if Bogan did not make settlement, his $4,000 would be 
forfeited as his breach of the Contract 
It was also claimed that this settlement conference, that 


at a future date it would be necessary to subordinate to a new 
loan and on page 71 of the transcript, the appellant, Bogan, 
stated that there was no discussion about the probability of 
another interim loan between the permanent loan: and the const- 
ruction loan. 

On page 505 of the transcript, the settlement clerk admittea 
‘that the proper method in obtaining the consent to subordinate ~~ 
a loan or to place a new loan not provided for by the contract 


would be a written consent of all the parties. “The $100 ,000 
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oe a nine month maturity. On page 534 of the transcript, 
Mr. Rushing the settlement clerk states that he had made a 
mistake in not obtaining the written consent of the seller in 
agresing to the placement of the prior $100,000 deed of trust, 
@ copy of the $100,000 deed of trust note and the deed of trust 


securing it appear in the appendix on page 983 as plaintiffsa' 
ae No. 18 and 19. 


yThe court on page 13 of its findings held that in connection 
with] this part of the transaction, the evidence propounderated 
in favor of Bogan and the intervenor and that discussion of the. 
subordination did occur and that the interest of John Perry was 
discussed and Huffman, either expressly or impliedly, agreed 
to the subordination to the $100,000 and the court went on 
nie to say that this was induced by the fact that "they were 
~ informed that the settlement could not otherwise be closed and 
the purchaser would be left with no alternative but to forfeit 
their option money." The appellants emphasized that if the 
purchaser had no money to complete the purchase and needed 
$100,000 from another source this did not result in any benefit 
to the appellants in that they, the appellants, would have been 
better off to have forfeited the $4,000 and taken the $100,000 
deed of trust themselves in which event they would have still 
had the property. The net result of this transaction was that 
‘Bogan obtained the property for nothing and received @ windfall 
of approximately $40,000 in addition to the payment of his 
settlement charges, none of which came out of his pocket. 
Everyone admitted that this $100,000 note was neither a 


= — aoe 


| 
| 
i 
construction or permanent loan but merely, temporarily interim 
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financing. 


The second part of the transaction revolved around the 
placing by the intervenor, appellees, a $425,000 deed of trust 


loan. | 
i 

Again; ,itiwas admitted by everyone that this $425,000 note 
| 


the money of which was advanced by the intervenor, appellees, 
was neither a construction or permanent loan. 

It is difficult to see or understand that notwithstanding 
the signing by the court that the appellants, Huffman, discussed 
this matter, how Huffman, in any way could be better off by 
agreeing to now permit $425,000 to come ahead of him instead of 
the original $100,000. 


There was no evidence whatsoever, in any manner, that the 
- trustees of. Georgetown College or their agent, in any way, had . 
any discussions with the appellants, . Bogan, nor did Bogan's 
conduct, in any way, mislead the president and directors of 
Georgetown College. | 7 
They were bound by the record and had either constructive 
or actual notice that they could not place a new first deed 


of trust loan on said property, unless it was to be a construc- 
tion or permanent loan, which was neither. Tis $425,000 note 
-Obligations and the deed of trust securing st appears on pages 
91-93 ' of the appendix and were marked Piaintifts* Exhibit 
Nos. 24 and 25. With respect to this note, the court made 
_ findings that it was necessary for the appellant, Bogan, to. 
dissent or protest to the placing of this $425,000 note otherwise 
it lead Mr. Charles to believe that proposed financing was 
| 
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satisfactory to him, notwithstanding that there was no considera- 
tion whatsoever and instead of his deferred purchase money note 
of $214,341.04 note being subject only to prior obligations in 
the sum of approximately $206,000, he is now subject to the 
confiscatory amount of $425,000, the entire sale price being 
only $469,847.87, of which his $214,341.04 note was part. That 
note of #25,000 totally jeopardized the position of the appellant 
in that it was due in two years and if Bogan, as it turned out, 
was not in the position to have paid for it then this Sore Ttante 
as he now presently is, is wiped out. 

Rushing of the title company admitted on cross-examination 
that in makirg transactions of this type, that he would not 
normally record the $425,000 note, na wake disbursements and 
pay off obligations until he had, in his hands, all monies or 
items or papers required of every party to the transaction before 
waking a disbursement, notwithstanding this, however, before 
obtaining the subordination-frow the appellants, Huffman, he 
recorded the $425,000 deed of trust and made disbursements all 
of which we contend was at his peril. 

None of the funds from the $425,000 placed by the intervenor- 
appellees, in any way benefited the appellants except that the 
same paid off $206,000 deed of trust obligations to which he was 
previously subject, but the amount in excess of that sum had no 
benefit whatsoever nor did he receive anything. 

From these facts the Court made findings of fact, which appear 
on page 4 43 of the record and entered a final judgment on page 51 of 
the record in favor of the intervenor-appellees - @eclaring their 
$425, 000. deed of trust obligation to be a prior obligation and fron 
this final ‘judgment, these appellants noted their appeal. 
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ARGUMENT e 

1. It is our position that in the examination of all the 
evidence the Court was not justified in making ‘findings of fact 
to the effect that the appellants, Huffman, had agreed to permit 
non constructive type and permanent type loans of $100,000 and 
for $425,000 to intervene prior to their deferred purchase money 
obligations. 

2. Even if the Court was justified in waking findings of 
fact, nevertheless, in each instance the permitting of the $100,000 
obligation to intervene as a prior deed of trust to that of the 
appellants deferred purchase money and secondly to permit the 
$425,000 obligation to stand as a first trust prior in lien to 
that of the appellant, is totally without Considerations 

3- With respect to the ultimate transaction dealing with 
the $425,000 encumbrance, the appellee-intervenors complaint is 
in fact really against the District-Realty Title Insurance Corpor- 
ation, the President and Directors of Georgetown College entrusted 


their monies to that Title Company. It is common knowledge, as 
was admitted by the settlement clerk Mr. Rushing, that until all 
items required of all parties is in his hands then be would make 
no recordation or disbursement of the sums. Hej admitted that this 
was a wistake and when the title company disbursed without 
obtaining subordination agreement, this was their breach of their 


obligations to the intervenor-appellee and the last named person's 
action should have been, in fact, against the. title company. 

It is our contention that the elementary principles of contract 
law that such contract should be supported by a consideration. 


Accepting the Courts finding that the Huffmans agreed, immediately 
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upon the inclusion in their deferred purchase money deed of trust 


to waive priority in favor of the $100,000 obligations + ich was 
slipped in ahead of the appellants! deferred purchase money note 
and more importantly, alleged agreement, which according to the 
testimony was vague, uncertain and not specific in which the 
Court held that the appellants, Huffman, had agreed to allow 

the $425,000 admitted temporary financing to have priority, 
neither of those agreements were supported by any consideration. 
The appellant, Bogan, was only doing that which he was already 
obligated to do namely, to make setilement or his failure would 
operate as a breach of his contract. His statement that he was 
unable to complete the settlement unless this $100,000 obligation 
wae allowed him really was no consideration of any kind to the 
appellants, Huffman, but to the contrary was a complete detriment 
“in that it subjected his deferred purchase money trust to larger 
encumbrances than he had agreed. Perry, at that transaction, 
offered no consideration or did give no consideration whatsoever 
to the Huffmans and when the title company place the new $425,000 
note against the property the president and directors of George- 
town College gave no consideration whatsoever, of any kind, to 
the appellants, Huffman. Indeed, as between Huffman and the 
president and directors of Georgetown College, there was no 
privity of. any kind of contract and they were strangers to one 
another, the only discussion, which appears in connection with 
the $425,000 deed of trust, appears at the title company when 
the settlement was being made and the $100,000 was recorded. 

It was not known then whatever amount would be needed later or 


the amount thereof and the vague and uncertain references to 
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| 
future financing certainly did not weet the test of any agreement 


and of course was unsupported by any consideration. Doing that 
which one of the parties to the contract was already obligated to 
do in an attempt to wodify that agreement, the same must be ~ 
supported by a consideration. See, Jackson v, Fuller,: 66-App. D. 
C. 239, 85 F.2d 816, cert. den. 299 U.S. 608,57 S. Ct.2256, 81 
L. Ed. 448. Citation of any further authority .on this: simple 
proposition is not required. 

4... The president and directors of Georgetown Collégé- rely 
heavily upon what they claim of an estoppel. ‘In McNamara v.-. 
Miller, 106 U. S. App. 64, 269 F.24. 511, gave us the “principle 


that a waiver to be finding must be based on consideration-of 


estoppel. No benefit accrued in this case to the appellants, 
Huffman. The proper function of estoppel in pais is the’ pre- 
“vention of fraud, actual or constructed (Ins-- Go. V.-Mowty,:.€1877) 
96 -U. S. 544, 24 L.- Bd. 674) and this doctrise-shoulé-always. be 
applied so as to promote the ends of justice and. shoula-operate 
as a shield and never as a sword. Dickerson v. Colgrave, (1897) 
100 U. S. 578, 25 Lb. Ba. 618, fraud in this sense couprises of 
all acts, omissions and concealments involving @ breach of legal 
or equitable duty or confidence resulting in damage to-another. 
The appellants, Huffman, owed no duty whatsoever to: tee- =p¥ésident 
and directors of Georgetown College. There was no contract 
between them. At the time that the appellee, the president and 
directors, acted they were bound by constructive and actual 
notice to the effect that their proposed $425, 000 deed -6f trust 
could not gain priority in that it was not a bona fide 


construction and/or permanent loan and that they were not a 


lending institution. It was held in Thompson We Park Savings Bank, 
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68 App. D. C. 272, 96 F.2d 544 and reported also at 305 U. S. 

606, 59 S. Ct. 82, 83 L. Ed. 385, wherein certiorari was denied, 
to the effect that where parties had equal knowledge or opport- 
unity of knowledge, or where the facts are known equall to both, 
or both have the equal means of ascertaining them, there can be 
no estoppel. In this case excepting the fact as found by the 
Court that Charles was acting not only as agent for the purchaser 
but as agent for the president and directors of Georgetown College 
he was in full possession of all the facts, having attended the 


a 
settlement. He made no effort whatsoever to obtain, as an 


attorney, any written memorandum of any kind from the appelleants, 
Huffman, agreeing to the subordination in favor of the $425,000 
deed of trust. He actually and the president and directors of 
Georgetown College constructively, well knew according to the 
_xecord, that they were not entitled to any priority in that 
their loan was not a bona fide construction and/or permanent 
one In addition thereof, their position has always been 
throughout this case, not one of estoppel but one of an agreement 
expressly made at the time of the settlement of the purchase by 
. Tt can be said, additionally, that the appellant, Bogan 
and the appellee, the president and directors of Georgetown 
Coilege rely upon two agreements of subordination,. (1) at the 
time of the settlement of the purchase where the $100,000 deed 
of trust was inserted as a priority to that of the appellants, 
and- (2) the $425,000 obligation later placed.. In the case of 
Partridge v. Hynning, 118. U. S. App. D. C. 331, 335 F.2d 994, 


i den. 85 S. Ct. 896, 380 U. S. 911, 13 L. Ed. 2a 798 and 123 


’ 
} 
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U. S. App. D. C. 287, 359 F.2d.where it was held in a suit for an 


alleged agreement, refusing to subordinate a deed of trust the 


vendor complied with his agreement to subordinate to a new trust 
for remodeling the property to run 18 years, vbich could not be 
paid prior to 5 years and this could not be construed as a tempor- 
ary loan so as to require the vendor to again subordinate to that 
of a later deed of trust which the purchaser cbtained because the 
cost of construction had exceeded the other loan. In each of 
quece cases, wither one admittedly were not permanent loans and 
certainly any agreement contained in the appellants’ deferred 
purchase money deed of trust to subordinate could not run on 
indefinitely. Is it the contention of the appellees that later 
when a new construction loan and/or permanent loan was obtained 
that a further subordination could be reqired? How many times 
can the appellees obtain subordination? As far as the appellee 
is concerned they are a volunteer and a stranger. The most that 
the appellee could possible strive for is in their argument of 
subordination in that part of the $425,000 obligation which they 
placed on the property was used to pay off the aggregate building 
associations loans which existed as a prior lien to that of the 


deferred purchase money note of the appellees’ Huffman, amounting 
to approximately $206, 000. ; | 
Se The entire transaction was one of unconscionability. 


The appellant, Bogan, was obligated to pay, at the time of 
settlement .of his own funds, $50,000 in cash as part of the 

‘ purchase price. This he did not do, but obtained the $50,000 
as a result of the appellants’ security namely, their real 
estate and after obtaining this $100,000 there remained over 
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ie 
an addition $50,000 which he used to pay the settlement charges 


d to purchase two other-lots:in:the:vicinity on whicu rue 
. appellants did not even receive any security. Of course, the 


tHeory of estoppel and of subrogation is one of the equitable 


1s esa When the $425,000 deed of trust was placed on the 


puoperty, admittedly erroneously by the title company, the 
appellee, theresident and directors', position is also inequit- 
able. There was Sh paid to the appellants, Huffman, 
nothing of any beneficial nature accrued to them and in fact 
their entire position was jeopradized in that if Bogan was unable 
to pay off this temporary financing in two years, the president 
and directors would be entitled to foreclose and thus destroy 
entirely the appellants’ security and any personal obligation 

of the appellant, Bogan, was valueless in that the purchaser, 
Bogan, admitted his inability to make settlement of his purchase 
unjess he obtained the additional $100,000 for which the 
‘appellants’ property was put ‘up as security. The net and final 
result of this entire transaction is that the appellants, Huffman, 
fipds themselves in the position of having approximately $639,000 
enfumbrances against the property including their deferred pur~ 
chase money note, when they should have had $420,000 which 
inéludes their note. The appellant, Bogan, obtained the property 
for nothing, received a commission and also obtained a windfall 
of $50,000 plus the additional sums obtained for bim out of the 
$425,000 note. The appellee, the president and directors, wind 

- up with the first obligation having Imown or should bave known 
alii the facts and had taken no steps whatsoever to obtain a clear 
ungerstanding with the appellants; who were put on notice that 
their obligation did not meet the requirements enticling then 
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to subrogation; they knew or should have known, acting by 


competent counsel that they were not entitled to an additional 
subrogation after the first one had been received; they were 
strangers to the contract transaction between the appellant, 


Bogan, and Huffman; no consideration of any kind was given to 
the appellants, Huffman, to put their deferred purchase money 
trust in jeoprady. Under all the circumstances, our position is 
tHat the appellee, the president and directors, claim is against 
the title company who was their agent and who was supplying then 
insurance and who acted carelessly and negligently in this 
transaction to make good to the said Georgetown’ 3° pressions and 
directors. | 
CONCLUSION | 
« hese appellants conclude that this Court, shoula reverse 
“the judgment of the trial court and order that the appellants! 
deed of trust obligation to be declared as a prior encumbrance 
over that of the said $425,000 obligation held by the president 
and directors of Georgetown College. 
Respectfully subnitted, 
Herman Miller 
sose Sera 
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PRE-TRIAL STATEMENT 


HB. S. BOGAN, JXe, | 3018-66 - 


ROBERT D. HUFFMAN, et al., i 
suly £54 « 1968. 


Complaints fo subordinate defendants’ deed of trust to the lien 
of intervenor's deed of trust, and oor damages? 


Counterclaims For amount due under deed of trust note, including 
foreclosure by trustees under defendants’ deed of 
trust, and deficiency judgment if deficiency results. 


Intervening complaints: To declare intervenor'’s deed of trust su- 

perior to defendants‘ and for forecl@sure 
under intervenor's Oe trust, and for 
ee 


UNDISPUTED FACTS: 


On and prior to August 17, 1964, the defendants Robert D. 


and Bette K. Huffman were the owners in fee simple of twenty-three 


lots in Square 1045, improved by premises comprising the 1300 blocks 
of Pennsylvania and Potomac Avenues, S. E., in the District of Co- 
lumbia, encumbered by liens on each, aggregating in principal 
amount on ‘that date approximately $208, 239.00, ‘upon which the 
defendants were personally liable. | 

Under date of August 17, 1964, William z. Righards and Ds 
Huffman entered into a written contract for the sale of said 
property by defendants to Richards, copy of which is attached 


to the motion for leave to intervene (filed November 16, 1967) 
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as Intervenor's Exhibits A-1, A-2, A-3, A~é and §-5. 

‘Under date of October 2, 1964, the parties entered into 
angers to said contract, copy of which was filed herein 
on . ee 16, 1967, as Intervenor’s Exhibit A-6. 

On or about November 7, 1964, the parties entered into a 
further iddendum, filed herein as Intervenor'’s Exhibit A-7. 

On or about February 1, 1965, the parties entered into a 
further addendum, copy filed as Intervenor's Exhibit a-8, 


On June 9, 1965, settlement was had at Realty Title Insur- 


$ 
ance Company, Inc. (predecessor to District-Realty Title Insurance 


Corporation}, Case Ho. 441183. Defendants Huffman transferred fee 
simple title to B. C. Bogan, Jr., and William &. Richards, and 
took back a purchase money note for $214,341.04, secured by a 
eed of trust on which Nathan Habib and Keith J. Huffman were 
named trustees, recorded at Liber 12441, page 571, in the Office 
of the Recorder of Deeds of the District of Columbia. This deed 
of pe (Intervenor's Exhibit EB, copy filed herein 11/16/67) 


contained the following provision: 
; 
R “It is ; understood and agreed that should the parties 
of the first part receive‘a bona fide construction and/or 
t loan or loans from any recognized lending institu- 
to finance the heréinafter described property, then and 
that event, the trustees are authorized and directed by 
fhe holders of said note to subordinate the lien of this 
Deed of Trust to the lien of said construction and/or perme= 
ment loan or loans.® 


Unde: date of June 9, 1965, Bogan and Richards executed 2 


meted fa thet macae1C£{6£20- 000-CO- traveblns cos chal ocaseae sions 


} 
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John R. Perry, due on or before March 15, 1966, with &% interest 
{Intervenor’s Exhibit B-l}). Said note was secured by a deed of 


| 
trust dated June 9, 1965, naming John F. Donahue and Kevin fT. 
Charles trustees. Said deed of trust was recoried at Liber 


12441, Folio $67, in the Office of the Recorder of Deeds 


(Intervencr's Ekhibit D~2). - | 


Under date of December 15, 1965, Bogan and Richards exe- 
cuted a promissory note, payable to years after date, to the 
order of John R. Perry, in the amount of $425,000.00, with 
encarese at 6% (Intervenor’s Exhiiit F-1)}. | | 

Said note was sesareaiyplascalorivecsss naming Donahue 
and Charles trustees, which was recorded at Liber 12533, 


Folio 242, on December 20, 1965 (Intervenor’s Exhibit F-2). 

Baia $625,000 note was endorsed by Ferry payable to the 
enter of the President and Directors of Goargetown University, 
without recourse, and subsequently was eotoreed by the Presi- 
ect and Birectare of Goorgetom:college for omoegetown Uni 
versity to Riggs National Bank for collection. 

On or about Decenber 15, 1965, espn ee 
off, and the deed of trust dated June 9, 1968, wae released of 
record on or about. Decesber 20, 1965. | ; 

there was also paid off on or about Deceuber 15, 1965, 

a $40,000 note held by one Chester Huffman, father of defendant 


Robert Dd. Buffman, which was secured by one of the deeds of trust 
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“xjeting on some of the property at the time of the sale by the 
Buffmans on August 17, 1966. | 

Under date of January 28, 1966, William E.Richards executed 


a toca Conveying to Plaintiff, . 5, Bogan, Jr., his iexrtez interest 


in ‘the realty. 
e Payments were made to defendants Huffman on account of 


their note until at least December 9, 1965. 

; One Daniel Bloom was substituted as trustee under defen- 
dante Hoffman's deed of trust,in lieu of Keith J. Huffman, by 
instrument recorded August 15, 1966, as Instrument No. 26753. 

, ; Under Gate of December 23, 1965, the title company addressed 
a ee fo defendants Muffman forwarding certain checks and a 


q 
subordination agremment, with request that the Huffmans return 


to the title company the note marked “Paid” and "Cancelled" and 
e cores agreement executed by the Buffmans. 
Defendants Huffman returned the note, marked "Paia* and 
“Cantellea”, but dia not sign and return the subordination 


agreement, which they have never signed and returned. 
PLAINTIFP, ‘SH. S. BOGAN, Jr., asserts that the contract 


of William E. Richards with defendants Huffman, entered into 

on or about August 20, 1964, Provided, among other things, that 
the purchase money trust given to the seller was to be subordinated 
to a construct ion/permanent loan to be obtained from an established 


lending institution; that the contract contemplated the necessary 


i 
| 
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zoning changes would be obtained, the ees improvements de- 


molished, and new improvepents erected? : 
That by endorsement of August 22, 1964, plaintife, H. C. 
Bogan, Jr., acquired a one-half interest in said contracts 
That the deed of trust to secure the purchase money note 
of $214,341.04, given on June 9, 1965, at settlenent of said 
contract, provided for subordination of defendants’ deed of 
trust to a construction and/or permanent loan or loans if such 


should be obtained from any recognized lending| institution, as 


more particularly set forth in the quotation at page 2, under 
| 


UNDISPUTED FACTSs ADS 

That on June 9, 1965, defendants agreed to subordinate and~ 
Gia in fact subordinate the lien of their deed of trust to a 
deed of trust securing one John R. Perry in the amount of $100,000 
that Mr. Perry was the nominee and straw party for the Corporation 
of & Roman Catholic Clergymen, and was well known to all parties . 
as such; that said deed of trust was recorded before the purchase 
money deed of trust to secure defendant was recorded; 

That subsequently, on or about Decexber 15, 1965, plaintiff 
Bogan and Richards mume executed a note in the amount of $425,000, 
secured by deed of trust recorded December 20, 1965, in favor of 
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John R. Perry, who was acting as nominee and straw party for 


the intervenor, the President and Directors of Georgetown Col- 


lege; that the proceeds of said loan were distributed as follows: 
1. The indebtedness of $100,000 to the Corporation of 

Roman Catholic Clergymen was paid in full, and their 
trust released of record. 
All mortgages and deeds of trust assumed by the pur- 
Chaserg as part of the settlement of June 9, 1965, 
were paid in full and released of record, so that de- 
molition of the improvements thereon could proceed. 
Included was a note for $40,000 held by Chester Hoffman, 
father of defendant Robert D. Huffman. 


$3,429.46 was paid to defendants Hoffman, representing 
two monthly payments on their note of June 9, 1965. 


‘@. Balance to P Bogan and Richards to finance demolition 

of existing improvements and site preparation for 
proposed construction. 

‘piaintite asserts that by letter of December 23, 1965, to de- 
Sendants Baffman, Realty Title Insurance Company, Inc., sent to the 
Hoffmans the portion of the proceeds due them and the father of 
Gefendant Huffman, together with a subordination agreement comply- 
ing with the aforementioned contract and deed of cranes that defendants 
Hoffman accepted the proceeds of said loan, but refused to execute 
the subordination agreement as required by their contract and their 
Geed be trusts : : 

That despite timely and paretetent Gemands of plaintiff, de- 
fendants have refused to subordinate their trust as so required; 

a by deed of January 28, 1966, from Richards, plaintiff 
Bogan acquired his entire interest in the real estate, SE°WKEUs and 
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plaintiff is now the sole and exclusive omer of the property. 
Plaintiff asks judgment: | 


1. Declaring the deed of trust of June 9, 1965, securing 
defendants Huffman to be subordinate to. the hed of trust 
dated December 15, 1965, securing John R. Perry. 


Appointing impartial trustees to carry gut the 
Girections of the Court. 

Judgment against defendants Huffman in the amount of 
$24,000.00, plus interest froa December 15, 1965, 
for commissions or finder’s fee paid to Hohenstein 
Bros. & 2<cx Donahue, Inc., on the $425,600 loan. 


Judgment for damages and loss of profits occurring as 
a result of plaintiff’s inability to use and develop 
the real estate in question, due to the clouded title 
caused by defendants’ refusal to subordina + 


NOTE: Counsel for plaintiff to furnish couksel for 

. Gefengéant, in writing, on or before September 
3, 1968, the estimated amount and method of 
computing the damages and loss of profits 
claimed under “Pigure 4," above. 


DEFENDANTS HUFFMAN deny that plaintiff is entitled to 
any of the relief Prayed. | = 


These defendants admit that their purchase money trust, 


dated. June 9, 1965, provided that, should the makers thereof 

secure 2 bona fide construction ant/or perniment los of loans 
from a recognized lending institution to finance the property, 
the trustees of defendants’ purchase money trust would subordi- 


nate the same to the lien of said construction and/or permanent 


loans. 
Defendants assert that, without their knowledge ox consent, 


plaintif£ and Realty Title Insurance Company recorded a second 
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_ and knira deed of trust on said property in the sum of $200,000, 
Pavable to one John R, Perry and due on or before March 15, 1966; 
that’ this apparently was made and executed pursuant to negotia- 
tions between Kevin Charles and John P. Donahue as temporary 
financing, and was to be subordinate to defendants’ deferma 
oe money trusty; 

That thereafter, without defendants knowledge or consent, 
Plaintiff placed a new decd of trust in the sum of $425,000, 
Payable to the order of John R. Perry on December 15, 1965, 
soe 6% interest, payable semiannually, and said note being 
ue and payable in full on or before two years after date; <x 


x om —the-precead: ROP ao he nG Zssete foerioey 


trust was. paid_and-relenged, amd defendants ‘Enuffman were paid all 


3 thee was also 

of arrears in payments then overdue on their trust, and wexe/ 
off a 

also|paid/$40,000 trust etisting on some of the properties prior 


to defendants' sale of the property to plaintiff, held by Chester 


Huffman; 
These defendants admit that they have refused to exeaute 


the subordination agreement sent them by Realty Title Insurance 
Company, but state that defendants are not required to do 0 
for the following reasons: 

x2) Plaintiff and the title company failed to disclose 
‘to defendants the placing of the $100,000 deed of trust and 
the subordination thereof to defenrlants' trust, and led defend- 
ants to believe that their deferred purchase money note and trust 


" | 
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| 


were subject only to the existing aggregate building association 
tyust and the $40,000 deed of trust held by Db Boffmen's father? 
(2) Plaintiff and the title company perpetrated a fraud 
on these dofendants by failing to disclose and notify defendants 
of such recordation of the $100,000 trust as a prior trust; 
(3) Weither the $100, 000 deed of trust and note nor the 
subsequent $425,000 deed of GROG and note complica with de~ 
fendants® agreement to subordinate their lien, in that said loans 


(a) were not placed with a “recognized ending insti-e 
tution®, and 


(b) aid not constitute “bona fide Pee nee and/or 
permanent loan". : 


Defendants further eesere that plaintiff is without equity 
and has unclean hands; that he has failed to tender any equity, 


in that he is in default in 29 months* FO ee 


fetrea purchase money note and the entire balance thereof has been 


accelerated and remains unpaid and overdue. 


* Defendants Huffman pray that the complained be dismissed. 
DEFENDANT TRUSTEES state that they have no interest in 
the property or the deed of A So they are named 
trustees, and assert that they are willing to perforn and carry 
out any order which the Court may make. They request that the 
complaint be dismissed as to them, and that no costs de assessed 


for or against them. 


NOTEs See STIPULATIONS with respect to substitution 
of Daniel Bloom in the place of Keith J. Huffman, 
as to whom the complaint is dismissed, said 
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Bloom having been substituted as trustee, of 
record. 


COUNTERCLAIM: . Robert, D. Huffman v. Bocan. 
Defendant Robert D. Huffman counterclaims against plaintissfor . 
( 


the entire principal 
balance due on plaintiff's note of June 9, ‘1965, with interest 
at 6% from January 9, 1966. . 
This defendant asserts that he has rentented the trustees 
at auction 
to proceed to sell the property/under the deferred purchase money 
deed of trust, and asks judgment against plaintiff for any amount 
remaining due on said note when the trustees’ sale is settled, 
after deduction of the costs of making the sale, including the 
trustees’ fee as provided in said deed of trust, as = well as 
an attorney’s fee, and application of the proceeds to shrkmoless 
balance due on said note and overdue interest. | 
ansyer_to Counterclaim: 
, Plaintiff denies that he is indebted to defendant Huffman 
Tope ouammen asserting that the damages sustained by him as the 
result of plaintiff's actions more than offset any claim now made 


by szid defendant. : : 
” Blaintif# further asserts that §45-612, D. C. Code, 


the sole remedy for defendant; and as to defendant's 
as in his counterclaim that he is ordering his trustees 
to seid the property, that the provisions of Title 45, D.C. Code, 


requite that farther proceedings under the deed of trust be 
a 


) 
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condéeted in a Court of Zquity and not through the exercise 
; | 
of hne right of sale. i 
| 


R Plaintiff asks that the counterclaim be sontenet- 


“a 


INTERVESING COMPLAINT: ; . | 
> Plaintiff-intervenor, The President and Directors of 
” Georgetown College, assert that between August 10, 1964, ana 
February 1, 196S, defendants Huffman made and modified a con 
tract with one William E.Richards, acting as ee 
anipetetectre Bogan, joint venturerss 
that although the sellers and purchasers contemplated, 
from the submission of the original offer to purchase, that the 
deferred purchase money deed of trust would be subordinated to a 
trugt securing = loan to the purchasers, who planned to construct 
a shopping center on said real property, the language of the condi 
tions of subordination was altered by both parties, and was 
finally accepted by both to require the sellers to subordinate 
to ‘any construction/permnent loan by a recognised lending in- 
Seen without specification of the number, terme, amounts, 


or ¢ines of such loans; 


* That between February 1, 1965, and June % 1965, the 
purchasers negotiated with Hohenstein Bros. & Donahue, Inc., 


real estate brokers for the Corporation of Roman Catholic 
| 
Clergymen, Les eg toe rae or ree neem 


Se ecore to enable said contract to. be settled and two addi- 
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of trust upon gaid real property and the two additions: lots; 


’ 
fe ie said loan to be secured by a deed 


that the Corporation of Roman Catholic Clergymen agreed to 
wax make such loan, through its nominee, John R. Perry, for a 
come ending March 15, 1966, secured by a deed of trust upon 
the real property senior to all liens thereafter created; 

' That on June 9, 1965, at the office of Realty Title In- 
noi Company, Inc., the contract of sale aforesaid was settled, 
at which time the defendants were informed of the “short term 
financing” loan aforesaid,-and the terms, amount, and time 
thereof, including the condition of its seniority to their 
deferred purchase money deed of trust, and said defendants acqui- 
enor? therein and elected and agreed to Proceed with the settle- 
mentm, accepting, in satisfaction of the purchasers‘ obligations 
ons the contract of sale, the sum of $53,208.89 in cash and a 
deférres purchase money deed of ‘trust securing a promizsory note 
in the face amount of $214,341.04, Zlewocorpcoriononcbonnbargenocion 
with interest, to be subordinated by recording the same subse- 

qent to recording of the deed of trust to secure the loan of the 
Corporation of Roman Catholic Clergymen/; That said deeds of 
trust were recorded on July 9, 1965, in the order which the 


parties had agreed to at the settlement. 
fIntervening plaintiff asserts that between June 9, 1965, 


and December 15, 1965, the purchasers caused the tenement 


dwellings occupying the real property (which had been con- 
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demned by the District of Columbia ac uninhabitable) to be 
rhzed, and the parcel assembled to be rezoned to accommodate 
the Eroje-ted shopping center, and commenced negotiations with 
‘Hohenstein Bros. & Donahue, Inc., real estate brokers for the 
intervenor, for a loan to “refinance® the trusts then encumbering 


the property, to pay the cost of razing and rezoning then in 


progress, and to begin erection of the shopping center, pending 
completion of arrangements for permanent financings 

That in answdr to defendants* inguiry as to the state of 
the account of their deferred purchase money deed of trust, they 
_ were informed on November 26, 1965, of the negotiations then in 
progress with the intervenor, and that they woul be requested 
* to subordinate their deferred purchase money deea of trust thereto 
if said loan were forthcoming; that defendants acquiesced 
therein, and promised and agreed to do all things necessary to 


| 
accomplish said subordination, upon condition that the payments 
| 


- upon their deferred purchase money trust were made current and 

- payment in full of the trust on Lots 56 through 63, in Square 1045, 
securing Chester Huffman, father of D =m Robert Huffman; that 

in reliance upon defendants’ said agresment and Bromise, and upon 

. Plaintiff's agreement to observe the condition thereof, intervenes 
through its nominee Perry,agreed to and did make a loan to the 
purchasers in the amount of $425,000 for a term of two years, to 
be secured by a first deed of trust on the real property, including 
the two additional lots; | 
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That on or about December 15, 1965, intervenor deposited 
with Realty Title Insurance Company the sum of $425,000, and 
said ‘title company disbursed the same in accordance with the 
terms of the loan agreement as it was instructed by plaintiff 
and intervenor, but without. any instruction whatsoever by de- 
fendants, for and receiving releases of all prior encumbrances 
upon ‘said real property assumed by the purchasers in accordance 
with the contract of sale and upon which defendants were per= 
sonally liable, and of the trust securing John R. Perry as 
nominee of the Corporation of Catholic Clergymen; that in addition, 


3 
said ‘title company made payment to defendants, as agent for 


Buffman, the sum of $40,346.74, representing the principal 

etee accrued interest owing said Chester Huffman upon defendants ® 
note aforesaid, and made further payment to defendants, in their 
om fs Of $3,429.46, representing instalments then owing 
o2 be i Geferred purchasesmmm money deed of trust. 

intervenor asserts that the title company delivered to de- 
fentahts, withaaid payments, a form of Subordination Agreement, 
and requested defendants execute and return it executed by the 
trustees of the deferred purchase money Geed of trust and recorded: 
that fefendants accepted and retained the payments aforesaid, but 
. Gia nbt execute and return the Subordination Agmment as requested, 
niches silcegzectnastatlince Cesta oa silane Peohntiae 
title company, or to the intervenor, and defeniants have not, to 
this date, executed that form of Subordination Agreement, or any 
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other form of subordination agreement, although repeatedly re- 
quested to do so by plaintiff, the title company, and intervenor; 


That on December 20, 1965, the title company recorded a 
deed of trust securing Perry, intervenor's nominee, upon a promis- 
sory note by the purchasers payable to the order of said Perry 
in the face amount of $425,000, and said Perry has since 


endorsed said note to intervencr- : 
| 


Intervenor contends+ te 
“1, Intervenor is a “xecognized lending institution® and 
ite! Aicen\ Seal eons tc uetionlioenekv denen oeicarastoricnetesn= 
tract of sale between plaintiff and defendants Huffman. Inter- 

vehor is a third-party beneficiary of said contract - 

o 2. Defendants, plaintiff, and intervenor are parties to 
gcbcenens: modifications of the said contract of sale, by which 
defendants agreed to subordinate their deferred purchase money 
deed of trust to a loan to enable the contract of sale to be 
settied, and, thereafter, to a loan refinancing the indebted- 
_hess encumbering the property during the preliminary stages of 
Gots tconttonleticielnroieatedielbepotna center 

3. Defendants have waived or are estopped to deny the | 
seniority of intervenor'’s lien to their deferred purchase money 
deed of trust, by reason of: i 


(a) Their agreement and promise to subordinate upon 
a condition thereafter fulfilleds 
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(b) Their receipt and retention of the benefits of 

intervenor'’s loan without objection to the condi- 
tion upon which it was offered; . 

(c) Intervenor's change of its own position in reli- 
ance upon the express and implied representations 
of (a) and (c) above. 

4. Intervenor is equitably enronated to the rights of the 
parties secured by the trusts paid from-its funds aforesaid upon 
which defendants Huffman were liable. 

Intervenor asks judgments 

(1) Restraining and enjoining defendants Huffman and 
@efendant trustees from foreclosing the deferred purchase money 
Geed of trust; 

(2) Appointing a receiver of the reql property, with 
_ instructions to sell the ‘property free and clear of all liens, and, 
thereafter to Geposit the net proceeds of said sale in the Regis- 
try of the Court, to be paid over and distributed to all lienors 
in order as their interests shall be determined; 


| to be 
{3} Declaring the lien of intervenor/senior and prior 


to the lien of the deferred purchase money deed of trust securing de- 


_fendants Euffmany 

(4) A money judgment in favor of intervenor for any de- 
fictency agai8t the party or parties which the Court emmx 
concludes to be liable therefor, and 

(5S) Costs and attorney's fees. 


Answer to Intervening @t Complaints 


Defendants Huffman deny that plaintiff-intervenor is entitled 


to any of the relief prayed. . 
Defendants axx deny any privity with intervenor and deny 
that intervenor is entitled to make any claim against defendants, 


in that defendants made no promises to intervenor, who is a stranger 


to defendants. 

Defendants assert that intervenor constituted Realty Title 
_Insurance Company as its ents to disburse the — advanced 
by intervenor, and, as stated in answer to the principal com 


plaint, said title company fraudulently recorded) the $100,000 
deed of trust contrary to the written agreement POETS 


plaintiff and these defendants, without their knowledge or 
consent, and if intervenor has any action it is against their 
agent and not against these defendants. | 
Defendants further assert that intervenor was on actual 
or constructive notice as to defendants’ rights to priority 


of their lien, and intervenor placed its $425,000 trust on said 


property voluntarily. : 
Defendants reassert all of their allegations and contentions: 
in answer to the principal complaint. : 
Defendants further deny all allegations of estoppel. They 
Geny that, they knew or were informed of the Source of the $425,000 
Joan and that they acquiesced in subordination of their lien to 
_ intervenor's lien. They ee that neither INS ner its 
Sena eranieen os bok Cisea/ eran Gita ines er Goan exva Cee: 


and defendants have no knowledge on what reliance intervenor acted. 
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They further assert that when the proposed subordination agree- 
ment was presented to them, after recordation of intervenor's 


Geed of trust, defendants objected thereto and refused to sign 


it for the reason that there was no specification given then 
ae to whether Perry was a te Panting institution or whether 
the new trust was a bona fide construction and/or permanent loan; 
and assert that when defendants learned that the loan was not 
a bona fide construction and/orpermanent loan and was not re- 
ceived from a recognized lending institution, they refused to 
execute the subordination agreement. 
Defendants further assert that, since the monthly payments 
@ue on their deed of trust note are in default since January 9, 
| 1966, and no tender of any kind has been made, they are entitled 
te foreclosure of their deed of trust, although they have not 
dustituted any proceedings. 
Defendants ask dismissal of the intervening couplaint. 
STIPULATIONS 3 
Pacts under UNDISPUTED FACTS. 
Zt is stipulated that Daniel Bloos, Trustee, 
is tm substituted as defendant in lieu of Keith J. Hoffman, 
and that Bloom’s answer to the complaint is as stated at page 10 
hereof. . | | | 
It is stipulated that the following may be admitted without 
formal proof of authenticity, subject to all other objections: 


i 


| 
| 
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Certified copies of all documents on record with the 
Recorder of Deeds | 


Records of District Realty Title Insurance Corporation 


and/or Realty Title Insurance Company, inc., with 
respect to realty here involved: 


| 
Plaintiff's Pretrial Exhibits | 
| 
1 = Contract of August ae aose Richards 5 and Huffmans ~2ekeewexnm:’ 


- MefIntervenor'’s A@-2 and A-3, filed herein November 16, 1967.) 


- Schedule of lots, attachment to contract of August 17, 1964 
(filed herein November 17, 1967, as Intervenor's A-4) 


- Letter dated August 17, 1964, from Richards to Robert 
B. Huffman (filed herein 11/16/67 as Intervenor' s A-5) 


~ Addendum to sales contract dated october 2, 1964 (filed 
herein 11/16/67 as Intervenor’s A-6) : 


- Addendum to contract of August 17, 1964,. dated Nov. 5, 1964 
{poor copy filed by intervenor November 16, 1967, as 
Intervenor's A-7) 


- Addendum to contract, dated Feb. l, 196! » filed 11/16/67 
as Intervenor's A-8 


~ Seller's Settlement Sheet dated June 9, 1965 (filed herein 
11/16/67 as Intervenor’s Exhibit Cc) — 


= Note dated June 9, 1965, payable to John R. Perry in the 
amount of $100,000 (copx filed 11/16/67 as Intervenor's 
Exhibit D-1) (2 pages, front and back) 


Deed of trust dated June 9, 1965, eccuring said note 
in the amount of $100,000 (copy filed herein 11/16/67 
as Intervenor'’s Exhibit D-2) 
ll- Deed of trust securing deferred purchase money note 
payable to Huffmans ioocthecammmurtxmtxgt2syeee (copy 
filed as Intervenor's Exhibit 22k =) 


12=— Note dated December 15, 1965, payable to John R. Perry 
in the amonnt of $425,000 (copy filed 11/16/67 as 
Intervenor‘'s Pel) 
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a 

Mo.'13 - Deed of trust dated necember 15, 1965, securing $425,000 
note (copy filed 11/16/57 as intexvencr’s Exhibit F-2) 


No. 14 = Undated and unsigned form of sudcerdination agreement 
submitted to Huffmans (filed November 10, 1966, as 
Exhibit A to the complaint} . 


~- Form of subordination agreement dated July 22, 1966, 
signed by Bogan but not signed by Babfb ana Ruffman, 
Trustees (copy filed 21/16/67 as intervenor's Exhibit G) 


~ Copy of deed dated January 28, 1966, from Richards to 
Bogan (copy filed 11/16/67 as Intervenor's Exhibit H) 


~ Copy of letter dateg December.14, 1965, from Huffman 
to Richards and Bogan 


~ Letter dated December 23, 1965, from Realty Title Insurance 
Company to defendants Huffman (copy attached to complaint 
as Exhibit 38) 


No. 19 ~ Letter dated March 2, 1966, from Kevin P. Charles to 
Lt. Col. Robert p. Buffman 


Defendants’ Pretrial Exhibits 


No. 3} ~ Note dated June 9, 1965, payable to defendant (Ex. B to answer) 
No. 2 = Letter dated May 7, 1965, from Charles to Donahue (copy 


filed herein 11/16/67 as intervenor’s Exhibit B) 
; Counsel for P asserts that the following possible 
witnesses are now known to him: . 
H. C. Bogan, Jr. 
J. A. Rushing 
Kevin P. Charles, Esq. 
Counsel for Intervenor states that the following additional 
possible witnesses are now known to hims 
John Donahue, 652 H Street, N. E., Washington, D. Cc, 
John R. Perry, 652 8 Street, M. E., Washington, D. ¢c. 


a 


William B. Richards, 107 9th Street, W.E., Washington, D.C. 
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| 
@ak Joseph A.. Haller, S-d., 37th and 0 Streets, N.W., 


Washington, D. C. 


Lilli Wilbourne, 633 E Street, S.E., Washington, D. C. 
| 
Counsel for defendantx states that the additional possible 
witnesses are now known to him in addition to the defendants: 


Representative of the building associations named 
in the settlement sheet of June 9, 1965 


Representative of Zoning Commission | 
If any counsel should learn of any additional witnesses 
prior to trial, including experts, exclusive of impeachment 
witnesses, he will inform opposing counsel promptly and prior 
to trial, filing a =m supplemental witness list with the Clerk, 
not later than one swmk week prior to trial. : 
Counsel for P agrees to furnish counsel for Q in writing, 
the particulars of his claimed special damages, “ mated herein 
on page 7, above. | 
The Examiner has directed counsel to come to the trial 
with the maximum authority to settle the case that will be allowed 
them by their principals. | 


TRIAL ATTORNEYS 3 ee ee ee eee 
ASST. PRETRIAL EXAMINER 


for Plaintiff 
Matthew A. Kane 

for Defendants 
Herman Miller ; 


for Intervenor=-P] 
Thomas S. Jackson 


PRE-TRIAL STATEMENT 


ROBEAT D. HUFFMAN, et ux, +: 1406-68 


r J 
(consolidated for trial with 


DISTRICT=REALTY TITLE CA 3018-66) 
INSURAHCE CORPORATION, 


Novenber 27, 1968. 


Complaint for indemification and damages, against 
counterclaim for indemnification. 
titib insurance company which settled real estate contracts, / 


UNDISPUTED. FACTS: 2 

* Gee Pages 1 through 4 of Pretrial Order in esk consolidated 
case’, Civil Action No. 3018-66. 

a 


PLAINTIFFS Robert D. Huffman and Bette K. Huffman, assert 


that on or about February 1, 1965, they concluded a binding 


water contract with William E. Richardion for sale of 23 lots 


in Stuare 1045, improved by premises comprising the 1300 blocks 
of Pennsylvania and Potomac Avenues, S. E., in the District of 
columbia, under the terms and conditions set forth in said 

as modified by 
contract (itenvenocee Exhibits A-1, A-2, A-3, A-4, A-5,/A-6, 
A-7, and A-8, referred to at Pages 1 and 2 of Pretrial Order 
in Civil Action 3018-66). 

Plaintiffs assert that said contract, provided«among 
other things, that at the time of settlement the purchaser should 
giv» back to plaintiff a deferred purchase money deed of trust 
as of second Zien on said properties, except as to those properties 


which already were encumbered by second deed of trust, and on 


- 
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| 
those said purchase money dedd of trust would be a third trust; 


that the total amount of said purchase money deeds of trust’ 


and notes was to be $214,341.08, bearing interest at 6%-per 
anaes principal and interest to be paid monthly and the . 
entire ixkz balance to be due in 8 years after date of 
settiement. . | 

Plaintiffs assert that the settlement clerk of mt D*s 
predecessor, Realty-Title Insurance Company, wnaertock to and. 
@id make settlement of said contract; that said title company 

fiduciary 

acted as a Sisbbewnry of the plaintiffazmixe and owed to plaintiffs 
a duty to make setklement in accordance with nai contract; that, 
notwithstanding the understanding reflected in the letter of 
May 7, 1965, from stuectittexemmpeng the attorney from the 
ultimate purchaser, Bogan, to one Donahue {defendants’ Pr 
Exhibit No. 2 in Civil Action No. PEELS watch showed 
that a $100,000 temporary loan was to a third Lien on said 


rust and on 
peponart stent those which already had a s ee which 


plaintiffs’ liensto 2k be the third, making the $100, 0097 ; 
fourthy Sa On such property, defendant title coupany, acting 

xa’ through its duly authorized employee who tn conducted 

the settlement of the contract, xurjsxr recorded said $100,000 
deed of trust, which was to become due in full March 15, 1966, 
as a primus lien on said properties prior to plaintiffs’ lien, | 


without any knowledge or consent on the part of plaintiffs, 
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{ to : 
and without any consideration a plaintiffs, all contrary 


to the terms of the contract which Ds’ settlement clerk was 


then gettling. 

Plaintiffs further assert that defendant's settlement 
clerk failed to disclose to plaintiffs the recordation of the 
$100,600 indebtedness as a lien prior to plaintiffs* t# lien; 
that such action, including such non-disclosure, misrepresented 
to Plaintifts the true settlement which had been made. 

: Plaintiffs assert that the settlement clerk, in writing, 
in thé settlement memorandum which was prepared by Serenaent 
to reflect all of the firm figures and adjustments of said 
settlement, likewise misrepresented the settlement in that 
it fafled to disclose to plaintiffs anything concerning the 
$100, 00 deed of trust, or that. it was recorded as a lien 
prior jto plaintiffs’. 

' Plaintiffs assert that D title company in making 
settlqment owed to plaintiffs a duty to produce a settlement 
sheet reflecting the true figures and the priority of lien’ 


and deeds of trust; that plaintiffs, at the date of said 
settienent, were led by defendant to believe that their 


arose money promissory note and deed of trust were a 
second or third lien on the properties,mmy as had been provided 
tux and agreed in the contract. 

. Plaintiffs admit that the contract contained a provision, 


to be iincorporated in their deed of trust, that it would be 
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subordinated to a bona fide construction and/or permanent 
loan or loans from any recognized lending institution, which 
agreement plaintiffs were at all times an to do, 
but said agreement to subordinate aid not include the 
$100,000 trust above described. : 


Plaintiffs assert that, after settlement was completed, 


both the purchaser Bogan and defendant title company called 
‘upon plaintiffs to execute a subordination in Exper of a new 
first trust of $425,000 dated December 15, 1965, to secure 
the President and Directors of Georgetown college, which was 
the date of the deed of trust, 
to become due in full 2 years after/dukey PATTY « December 15, 396g, 
which deed of trust note is presently overdue. Plaintifts 
assert that said $425,000 deed of trust included the $100,000 
of the earlier undisclosed loan, and that the issue of 
subprdination of the $425,000 deed of trust is the issue of 
the present litigation in the consolidated case, ‘Bogan VS. 
Huffman, et al., Civil Action 3018-66. 
Plaintiffs assert that, ie they be/ requited to execute 
a subordination of the $425,000 deed of trust to their purchase 


money deed of trust, and due to the fact that the $425,000 deed 
| 


of trust is entirely overdue and unpaid, plaintifi * lien 

and security in said property will be entirely destroyed and 
they will be damaged to the extent of the unpaid balance due 
them. i 
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$ Plaintiffs assert that the action of defendant in failing 
to make proper settlement in accordance with the terms of 
plaintifss® contract was fraudulant and wrongful and was done 
wit? an illegal, wrongful, wanton, and total disregard of 
plaintiffs’ rights, and in breach of defendant's thbheerrg fidiciary 
ebligation to plaintiffs. . 
| Iff/- “here is a finding and judgment in Civil Action 
: plaintiffsY 
3018-66 requiring pioniwtrtftte Eoffman to subordinate their 
purchase money trust to the deed of trust held by the President 
and Directors of Gecnaetoen College, plaintiffs claim damages 
from D title company for indemnification in the amount of the 
balance due on the promissory note held by plaintiffs, as of the 
date of soaguent in Civil Action 3018-66, plus attorney's fees 
and costs of this action, and $100,000 punitive damages for 
wilfml breach of fiduciary duty. 
DEFENDANT title company denies that it is liable to 


Plaintiffs in any amount. 
The defendant says that, in making settlement of the contract 


4 


alleged, its precedessor did so in accordance with the instructions 
4 
of the parties thereto, including the plaintiffs, and that it was 


acting therein as escrow agent of the monies and instruments 


deposited with it in escrow by the parties to said contract, and 
4 Z 
that'the extent of its duty to those parties is determined by the 


of the escrow agreement. 
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It denies that the settlement made by its Predecessor was 
contrary to either the contract or the instructions given it by the 
parties in respect thereto, including the plaintites, to record 
and deliver the deed of trust securing John R. Perry, as nominee 
for the Corporation of Roman Catholic Clersymen, in the amount of 
$100,000.00,. as a prior and senior lien to that. of plaintiffs‘ 


@eferred purchase money deed of trust. 


It denies that its predecessor acted or omitted to act in 
| 


any way in breach of any duty to plaintiffs, and xdenies any 


misrepresentation by its pregecessor to plaintiffs. 

The defendant says that the plaintiffs, with full knowledge 
of the terms of the contract, and the instructions given for the 
settlement thereof, agreed to the prior recording of the deed of 
trust aforesaid,.and, further, did retain, and do now retain, the 


benefits offered to and accepted by them in consideration therefor. 


oe a a Sy OE of the 
transaction alleged. 


. es : 
The defendant denies the nature and extent of the damage 


alleged. 
COUNTERCLAIM: 


Defendant title company asserts that plaintiffs Huffman 
have refused and continue to refuse to execute a subordination 
,agreement which is the mxiasert subject of Civil Action 3018-66, 


although plaintiffs previously agreed to do so, for valuable 
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consideration, upon which promise defendant title company and 
its assured, the President and Directors of Georgetown College, 
xeityx relied. 

Defendant title company asserts that it and its predecessor 
aie upon the instructions given its predecessor to record 
and derives the deed of trust aforesaid as a prior and memix 
senior lien to the plaintiffs* deferred purchase money deed of trust, 
and further relied upon the Plaintiffs promise and agreement to 
execute the subordination agreement which is the eubject matter 
of Civil Action No. 3018-66, aforesaid, and as a consequence made 
disbursements of funds belonging to its insured, The President and 
Directors of Georgetown College, issuing a title insurance policy 
to the latter, to its own substantial detriment and the detriment 
of the President and Directors of Georgetown College to whom it 
must account, and demands judgment of indemity for any loss or 
damage it may hereafter sustain by reason of its liability to 
its insured, The President and Directors of Georgetown College, 
to tiwme indemnify it for loss or damage covered by its title 
insurance policy aforesaid, caused by plaintiffs’ failure to perform 
specifically the Promise and agreement aforesaid. 

Defendant title company further asserts that on or 
about December 23, 1965, plaintiffs received from defendant's 


predecessor a request for execution of the subordination agreement 


relative to the Georgetown trust, together with that portion of 
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the proceeds of the refinancing transaction which D's 
predecessor was informed and believed the parties thereto 
had agreed plaintiffs were x to receive; 

That, with knowledge of D's a reliance 
upon the Information so given it and its disbursement of the | 
proceeds of the refinancing transaction in accordance wr therewith, 
Plaintiffs Huffman failed to protest ,or reject, or otherwise/ 
timely notify defendant's predecessor of their intention not 
to execute the subordination agreement, well knowing that their 
itt silence and acceptance of said proceeds would be deemed ° 
by defendant’s predecessor Assent | to the terms of the averse 


transaction. Sos ss oH SX 


Defendant asserts that plaintiffs thereby fraudulantly 


misrepresanted to &m D's predecessor a material fact, namely, 
their agreement to and their intention to perform a condition 
subjsequent to the refinancing transaction, upon which mis— 
representation defendant's predecessor relied to its damage ° 
in disbursing the proceeds thereof in the amount of $425,000. 

Defendant asks compensatory y damages in the amount of 
$425,000, if judgment be for the SoS in civil Action 
3018-66, plus punitive damages in an amount deened appropriate 
by the Court, a reasonable attorney's fee in both actions, 


and costs and expenses of both Proceedings. | punitive 


NOTE: The allegation of fraud and the prayer for amages are 
. DPaxxamendments to the counterclaim, to which Ps 
consent, 
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PLAINTIFPS HUFFMAN deny that they are liable to defendant 


Le 


title company in any amount under defendant’s counterclaim, reasserting” 


the facts stated above with respect to plaintiffs’ complaint. 
Plaintiffs deny all allegations of fraud and misrepresentation/” 
Plaintiffs assert that they have no obligation to the title 

company . : 
Plaintiffs Earher deny that, if the finding in Civil Action 


3018-66 be in favor of Ds Huffman, the title company will be damaged 
in the amount of $425,000. 


Pacts under UNDISPUTED FACTS. See Civil Action 3018-66. 

See the consolidated action for STIPULATIONS with respect 
-to documents. 

Counsel for defendant title companypatates that in addition 
to the witnesses heretofore named by all parties in ciwi2 Action 
3018-66, the following possible witnesses are known to him: 

Jerone Malin, Esq-, 1424 K Street, N. W., Washington, D. C. 

Michael J. Patchan, 1424 K Street, N. W., Washington, D. C. 

Counsel for plaintiffs Huffman states that he knows of 
no witnesses in addition to those already named in the other action. 

the Examiner has requested counsel to come to the trial with 
the maximum authority to settle the case that will be allowed them 
= their aaa | | 
TRIAL ATTORNEYS: “ASSISTANT PRETRIAL EXAMINER 


Herman Miller 


ey Defendant title company 
Thomas S. Jackson 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


H. S. BOGAN, JR. 


<= 
| 


Plaintiff, 
; Civil Action 


v. 
; No. 3018-66. 
ROBERT D. HUFFMAN, et al., 


Defendants, 


* 


THE PRESIDENT AND DIRECTORS 
OF GEORGETOWN COLLEGE, 


= reo om 


CLERK 
Intervenor. Z 


Ho BERT M. STEARNS 
| 
I 


—— 


: Z 
ROBERT D. HUFFMAN, et al., 


Plaintiffs, 
rs -Civil Action 
ve an 
No. 1406-68 
DISTRICT REALTY TITLE INSURANCE 
CORPORATION, 


Defendant 
| 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
| 
The above entitled causes were consolidated for trial 
. 


and heard by the Court without a jury. | 


In Civil Action No. 3018-66, plaintiff, H. Ss. Bogan, 
Jxr., seeks.a judgment declaring the deferred purchase money 


deed of trust executed by him and another dated June 9, 


1965, securing the defendants, Robert D. Huffman and 


| 
Bette K. Huffman, to be subordinate to a deed of trust exe- 
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ene by Kins another dated December 15, 1965, securing 
oke John R. Perry, who transferred the ae secured there-_ 
by to The President and Directors of Gomera College, 


intervenor herein. Plaintiff also seeks money damages. 
The defendants, Huffman, seek dismissal of the complaint 


and have counterclaimed against plaintiff for the balance 
dye on the deed of trust note dated June 9, 1965, ‘with 
interest, and for foreclosure under the deed of trust and 
a deficiency judgment if deficiency results from the 
foreclosure. The intervenor in Civil Action No. 3018-66, 
seeks an order restraining the defendants Huffman and 
Nethan Habib and Daniel Bloom, ertaes under the deed of 
trust dated June 9, 1965, from foreclosing, declaring the 
deed of trust securing its note to be senior and prior to 
the deed of trust’ securing the defendants' note, and the 
agpointment of a receiver to sell the Property in question 
ala distribute the proceeds in accordance’ with the interests 
of the parties as determined by the court. The Bevtervencn 


also seeks a deficiency judgment if necessary. Consolidated 


fdr trial with the above mentioned action is Civil Action 


=e 1406-68 in which Robert D. Huffman and Bette K. Huffman, 


ag, Plaintiffs, (defendants in Civil Action No. 3018-66) seek 


. cofhpensatory and punitive damages against District Realty | 
_Insurance 
‘Title Lorporation. and .indemnification in the event the 
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plaintiff Bogan prevails in Civil Action No. 3018-66. The 
‘defendant District Realty Title Insurance coxporation has 
filed a counterclaim for indemnity against the Huffmans, 
in Civil Action No. 1406-68, for any Liability it may 
incur to its insured, the intervenor above. | = ne 

Upon consideration of all the evidence,| the arguments 
and memoranda of counsel for the parties, the Court makes 
the following: 


FINDINGS OF FACT 


1. HH. S. Bogan, Jxr., plaintiff in Civil Action No. 


3018-66, is a real estate broker licensed in| the District 


"of Columbia with Offices in southeast Washington. He is 


_ president of Beau Bogan, ENS os a company dealing in real 


estate sales and property rentals. mes 

| 2. Defendants. in c. A. RS 66 and plaintitfs in 
Cc. A. 1406-68 are Robert and Bette Huffman, who are husband 
and wife and presently reside at Deale, aioe Robert D. 
s ames > 


A : ell 
Huffman, now a Lieutenant Colonel’ in the united Stites Air 


Force, was in 1964 a major in the Air Force. 


3. The Intervenors in Civil Action-No. S016—66 are 


the President and Directors of Georgetown college, an 
: | 
institution located in the District of Colunbia and estab- _ 


lished by an Act of Congress, June 10, 1844 (6 Stat. 912). 
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. ‘tthe defendant in C. A. 1406-68 = District Realty: 

‘Bite insurance Corporation,” the successor to Realty Title 
Insur4nce Company, and deals in real estate title insurance 
and afeoctated aces. including the: conducting of real 
estate see 

-5. On ona prior to August 17, ae F 
Bette K. Huffman —e the owners in fee simple of real” 
‘property consisting of twenty-three (23) lots ini Square 1045, 
improved by the 1300 blocks: of Pennsylvania ana Potomac 
Avenues, Southeast, in the District of Columbia. At that 
time these properties were encumbered by liens on each, 
totaling in principal approximately $206, 239.00, upon which 
the defendants were personally liable. . 

6. In 1960 Colonel and Mrs. Huffman concluded that. 
the properties had to be commercially Ravevened since the 
rental returns re insufficient to pay the costs of main- 
taining the properties. ” ‘The properties required constant 


“repair due to the conduct of the tenants and old age. From 


: § : : 
1960 to July, 1963, the poor condition of the properties led 


to the issuance by the Housing Division of the District of 
Columbia of approximately 1200-1500 notices to make repairs, 
all of which were eventually 2 abated. In guly, ‘1983, a 
series of newspaper articles led to the initiation. of a 


comprehensive investigation of rental Sroneceiee by the 
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| 
DrsECeCe of Columbia authorities. The investigation of the’ 
— ie 


Huffman properties resulted in | the issuance of 2800 new 


notices to make repairs, plus three condemnation notices. 


Colonel and, Mrs. Huffman spect approximately, $25, Q00.00 to 


make the required repairs. fe ens | 


“ . “. - to a . th - 
woe 


5S ‘In ‘order to Baeetion the properties comercially,” i‘ 
Colonel Huffman considered erecting a motor hotel.” Pursuant 
to this end, he had soil tests taken, purchased two sets 

of architectural drawings, and had an advertising brochure 
prepared. After consultations: in New York regarding the © 


financing of such a venture it was determined that the 


construction of a motor hotel such as he envisaged on the 
properties would cost in excess of one million dollars. 
He also learned that the only way to get a construction 


loan or permanent loan was to have equity in| the property 


and that he did not have sufficient equity to finance the 
: re . 


contemplated project. He also learned that a first trust 


on the property would be required for a construction or 


permanent loan. 


8. In early August, 1964, Mrs. Bvangelie ERE 


a real estate saleswoman employed by Beau Bogan, Inc., was 


requested by Mr. William E. Richards to 2 SS whether 


the properties owned by the Ruf émans were . for sale. 


e 
Mrs. Wilbourn contacted Mrs. “Huffman, ascertained that the 
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properties were for sale, and acquired other information 
concerning ‘then, SELES the asking ce and the approxi- 
mate member of square feet. This data was conveyed to 
Mr. Richards, who on August 7, 1964, through Mrs. Wilbourn, 
presented the Huffmans @ proposed contract for the purchase 


of the pope tes 


9. ‘Om August: 10, 1964, ‘Colonel See responded to 


- 


Richoba s proposal with a counter-offer in the form of a 


lettey addressed to Beau Bogan, Inc., setting forth the 
eeiiies and terms mee which he would agree to sell and 
attaching a list of cae properties and the encumbrances 

existing thereon. He offered to sell an option to panchnee 
the ne oetnree for $4,000.00. The option was to ‘remain in 
effect for a 120 days, during which period rezoning was to 


be obtained. The counter-offer also specified: a selling 
price of $10.00 per square foot; property to be sold "as 

P $50,000.00 down payment with a deposit of $15, 000.0q 
at the’ time of the exercising of the option to which the 
$4,000.00 would be applied. A list of existing encum- 
branc.es totaling epproximately $206,238.95 was attached 
to the counter-offer. With regard to thé:creation of new 
trusts the counter-offer provided that there would be 


-- "Secon and third trusts at 6% interest Payable $10.00 


‘per $1/000.00 including principal and interest. ‘These 
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-will be subordinated to any substantial building program 
aeeE rover by seller." _ The properties under’ consideration 
-totalea approximately 46,400 square feet "plus 2,580 square 
feet for lot 104 if purchased by seller prior to consumma— 


tion of this contract." 


10. On August 17, 1964, Richards peed to Colonel 
-Huffman’ s letter of August 10, 1964, and pr posed, among 
other things, a modification of Hufinin's Provision re- 

lating to the creation of new. trusts..: “Richaras' proposed 
eens stated: 


itutions will not give 

t loan without a sub- 

am approved-by them. 
therefore you should be oe Protected. oy 


’ 


11. Also on August 17, 1969, Richards signed a a 
written contract for the Purchase of uftnan‘s prop- 
erties. This RETOES was Signed by the Huffman on 
August 19, 1964. The contract included by reference the 


seller's letter of August 10, 1964, and the purchaser’ s 


letter of August 17, 1869.) It also provided for de- 


ferred Purchase money trusts on said Property to be ‘paia 
“in monthly installments of $10. 00 per thousand and that 


"These trusts to be subordinated toa = construction/per~ 
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manent loan to be obtained from established lending in- 


stitution." (Underscoring supplied). Also included was 


. 


a provision concerning Richards ' liability: 

_. "personal liability (added August 19, 

1964): William E. Richards will personally 

endorse the subordinated deeds of trust or 

said trusts will be personally endorsed by 

a person or persons of Cee net worth and 

reliability." tome 
It provided for settlement within 30 days after obtaining 
ee or 150 days after peccetance of the contract, or 
Spaces at the option ‘of the foreere on August 20, 1964, 
Richards -signéd Haffman's ‘letter of: August: 10,. 1964; as -: 
"accepted" and the Huffmans signed Richards' letter of 
August 17, 1964 as Gee 

12. On! August 22, 1964, Richards transferred one-half 


of his "right, title and interest" in the above contract 


_to the plaintifé, pee “Bogan. ee eee fair : ae 


; 13. On October op 1964, the parties entered into an 


addendum to the above sales contract so as to read in part 


~- 


as follows: 


3 "The 2nd and 3rd trusts being approximately 
two hundred and eight thousand dollars ($208,000) 
is. to be subordinated to a bona fide construction 
and/or permanent loan and/or a lease from a 

“lessee with a net worth in excess of four million 
dollars ($4, 000,000). 


"This addendum shall supercede any conflict- 
ing language in the aforecited | sales contract and 
counter offer. 
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"All other terms and conditions in the sales 
contract and counter offer to remain in/full force 


and effect and otherwise unimpaired.” 
14. On or about November 7, 1964, the parties en- 


tered into another addendum whereby the time in which the 


purchaser had to obtain the “necessary zoning-alley closing- 


parking variance actions and settlement" was extended until 


February 15, 1965. The addendum further provided that: 


"Should additional time beyond February 15, 
1965 be required, the purchaser agrees to pay a 
_penalty of $100.00 for each day or fraction 
thereof between February 15, 1965 and April 15, 
1965 that settlement has not been completed =5- 
_In the event that settlement thas not been com- 
‘pleted by April 15, 1965 the contract will ter- 
minate and the entire option price of $4,000.00 
and penalty payments will be payable to the 
seller." 3 a 


15. On or about February 1, 1965, the:parties entered 
into a PERSE acseniume CHEESE in ‘content to that Se 
November 7, 1964, whereby the contract dates ee teas for 


- in the November 7, 1964 addendum were changed to: April is, 
1965, and June 15, 1965, SOI SEENE IS : 
nes It was also the intention of Bogan and Richards 
to develop the property commercially. In cues SESEEESE 
to find users for the property they Sere potential 
Wesaees such as Safeway Stores, Grand Union and peopies 


Drug Stores. In late 1964 the ote as a part of 


their attempt to obtain financing. and to. develop ‘the prop- . 
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erty signed a long term lease with Giant Food, Inc., pro- 


' viding for an annual guaranteed minimum of $75,000.00, plus 


—a- percentage. This lease was contingent upon the comple- 


tion of the necessary rezoning and alley closing by a 
designated date. The rezoning was denied twice, in January 


and February, 1965, and the alley closing attempts made by 
3 
Giant were abandoned. In January, 1965, plaintiff retained 


Kevin Charles, Esq. as his attorney and Mr. Charles accom- 


prenes the alley closing on May 10, 1965. 


$ 17. In order to achieve the alley closing it was 
necessary for plaintiff and Mr. Richards to acquire lot 816 


qn Pennsylvania Avenue, Southeast, since the owners had 
’ 
eres ee sign the SEES: sheets for aus ey closing un— 


. 


ia their property was purchased. “Another reason for pur- 


asing this lot was the fact that it mackbeen improperly 
included in the description of the proper, sent to Giant. 
Tot 104 on Seine Avenue was purchased in an effort to 
benefit the commercial at eraccivenaes of: the entire assem- 


bly. Mr. Charles arranged for Messrs. Bogan and Richards 


<S, obtain loans of approximately $49,000.00 from Mortgage 
Associates to pay for the purchase of lots 104 and 816, on 
the understanding that it would be repaid within two weeks 
of the settlement with Colonel and Mrs. Huffman. The 
settlement of the contracts to purchase lots 816 and 104 


took ‘place in May or June, 1965. 
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‘ : | : 
18. _ During the pendency of the negotiations with 
Giant Bogan and Richards received a connitment from the 
Madison National Bank for interim construction financing 
and a commitment from see Philadelphia Savings zon Society 


for permanent financing. Both of these. commitments were 


contingent upon the finalization of the leasing arrange- 


ment with Giant. 


19. As time for settlement app. oached - the purchasers 
“ | : 


became fearful that the deal with Giant Foods might not 
‘be consummated. on May 7, 1965, Kevin charles contacted his 


father-in-law, John Donahue, a real estate. ee and 


mortgage representative for the Corporation of Roman 
“ethene ie Clergymen and Georgetown University, on behalf = 
: ; 
of Richards and Bogan in an effort. to secure temporary 
financing in the event eas the negotiations with Giant 
were unsuccessful. It was understood that the money was 


needed to ee eos and Richards to ese to settle- 


ment with Colonel and Mrs. Huffman. Mr. Donahue informally 
agreed to arrange a temporary loan for $100, 000. 00 on the 


econdition that the deed of trust securing this loan be 


Placed prior to any deferred purchase money trust that 
would be given to Colonel and Mrs. Huffman. 
208s. In May, 1965, following the alley closiig, 


_ Mr. Charles and Colonel Huffman conferred by telephone 


_. available until dune 9, 1965. 
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about setting a date for settlement. Although the pur- 


chasers indicated that they would be -prepared to settle 


, on dune 4, Colonel Huffman stated that. he would not a 


21. On June 9, 1965, the parties met at the office 
of the Realty Title insurance Company, Inc., in its branch 
office in Southeast Washington, for the purpose of settling 


the contract. Present at this meeting were the defen- 


on behalf of the Corporation of Roman Catholic Scan, 
3 AE as perce es Appears) , Evangelie Wilbourn, 

_ and _the 9 Title Company’ Ss settlement. officer, John A. Rushing. 
At this conference settlement SESS of both seller 


and Borcheser were prepares by Mr. Rushing. The pur- 


‘ chaser' s settlenent statement showed a. contract price of 


$463,809.10, plus: penalties aggregating $5,000.00 and after 
adjustments for existing encumbrances assumed by the pur- 


chasers, rent adjustments, insurance, taxes and settlement 


costs, and a water escrow, the seller was shown to be 


entitled to receive a deferred payment of $214,341.08 


and cash of $53,708.89. The debits and credits~ balanced 


at an aggregate of $469,847.87. The Huffmans approved 


said settlement statement and accepted the same. 


| 
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22. At ihe settlement conference on June 9, 1965, 
defendants, Huffman, transferred fee simple ‘title to the 
properties to H. S. Bogan, Jr. and william E. Richards, 

_-and took back from Bogan and Richards a deferred purchase 
money note for $214, 341.04, secured by a deed of trust 
‘on which Nathan Habib and Keith J. Huffman were named 


eratnese “The deferred purchase money note contained on 


the margin a recitation that it was secured by a second 


deed of trust on the properties. This was obviously an 


error because the defendants and all of the other parties © 


iene that some Sof the procorciesk were ‘already encumbered 


by a ‘blanket second trust in favor of Chester Huffman 
: ees ei og BN BO oi 
:: (Robert De eatsanesy fone which was oer subordinate 


to oe first’ SEES liens of pene eens and oa 


% . . oc : vos . . xt SA 


associations. ‘The deferred purchase money trust was re- 


corded in the office of the District ‘of Columbia Recorder 


of Deeds on July 9, 1965, in Liber 12441, Folio 571. 


Also at the settlement Bogan and Richards executed a note 
: A : mate : he : 


in the amount of $100,000.00 payable to-the lorder of John 
a cane ‘ee, 
A | 
R. Perry, due on or before March 15, 1966, with interest 


at six percent. This note was secured by a deed of trust 


of even date naming John Donahue and Kevin P. Charles 


trustees. It was recorded in the office of = District 


of Cotumbxe Recorder of Deeds on July 9, 1965, in Liber 
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12441, Folio 567, prior to the recordation of the Huffmans' 
deferred purchase money trust. 

23. There is a sharp conflict in the oral testimony 
given = the persons who attended. the patetenene Reearee: 
of June 9, 1965 concerning whether there occurred a dis- 
cussion of a loan of $100,000.00 to be made to the purchasers 
by the Corporation of Roman Catholic Clérgymen, a Baltimore 
religious organization, and whether such loan would be se~- 
cured by a deed of trust to which the deferred purchase 
money deed of trust te coe the Bena ene would 
be subordinated. Witnesses called by the plaintifé, Bogan, 
positively testified that such homrecton did occur and that 
in the course of the discussion the enn Huffman eorece 


to permit the deferred Bur chase money deea of SauEs to be 


subordinated to the lien to secure the Corporation of Roman - 
Catholic Clergymen, whose nominee was One John R. Perry. 
Witnesses called by the Huffmans denied that any such 
conversation or. discussion occurred and denied Soy agreement 
on the part’ cf the Huffmans to. subordinate as aforesaid. The 
Court finds on this issue that the evidence preponderates in 
favor of the plaintiff Bogan and the Intervenor, and that_a 
discussion of such subordination dia occur, that the interest 
of John R. Perry was discussed, and that the defendants... 


Huffman expressly or impliedly agreed to the subordination, 


| 
| 
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: | 
induced by the fact that they were informed that the settle- 


ment could not otherwise be closed, and that the purchasers 
.would be left with no alternative but to forfeit their op- 


tion money, and further induced by the desire of the defen- 
i ~- 


dants to be rid of the problems and the expense of maintain- 
ing the property as a result, in pane at least, of ches 
difficulties with the District of Columbia Housing Authori- 
ties. Colonel Huffman's conduct subsequent to June 9, 
1965, also is consistent with a finding of such agreement: 
a- On October 3, 1965, he wrote to Nathan Habib, 
his friend and advisor, conceming 4 Soar 


ciliation of rent figures but made no comment 


concerning the $100,000 loan. - | 5 
In October, 1965, he contacted Kevin SRSELSS 
about SEES ORS payments on the defercea 
deed of trust note but made no mention of 
_being recorded 
the trust/subsequent to the $100, ood trust. 
Between sometime in October, 1965, ands 
November 26, 1965, he went to the office of 
the District of Columbia SOSSSESE of Deeds 
and found.that his interestian the ee 


was subordinated to the $100,000 note in 


favor of Mr. Perry. He also drove past the 


properties and notTced. that some of them 
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were being razed. He contacted Mr. Charles 
and complained about the delinquent payments: “~ 
on his’ deferred purchase money note and the 
possible effect the razing of the buildings 
would have on his and his father's interest 
in the property. With respect to the placing 
of the $100,000 deed of trust ahead of his 
dedi of trust he testified that he recalled 
| mentioning it to Mr. Charles but he had 2 


recollection of what he said. 


On November 6, 1965, and again on December 12), 


1965, he wrote to the title company concern- 
ving an alleged error “made in the settlement 
‘conducted June 9, 1965" with respect to an 
escrow account. No claim was made as to any 
misunderstanding orlerrociwith respect to the 
recording of the $100,000 deed of trust as a 
first trust ahead of his deferred purchase 
money trust. ee a 
24. At the settlement conference of June 9, 1965, the 

note and deed of trust securing the same from.the purchasers 
to the sellers for the ‘amount ‘of the deferred porches money 


had. been, gpartrary, Prepared. in pacvence ce ‘and were. completes . 


by ‘the insertion of omitted matter at ‘the ‘settlement. The 
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note and deed of trust were submitted to both the defendant 


Robert D. Huffman and the defendant Nathan Habib, who acted 
as an SNEECE to the peter ace read by them and. approved and 
erence ‘The note’ contained somewhat different sso 
terms than provided in the contract basal that is, it 
provided for monthly payments for less than ithe contract 


documents called for, and also provided that the note would — 


fall due in eight (8) years instead of running for the full 
term at the rate of $10.00 per thousand for principal and 


interest until paid in full. The deed of trust contained 


, | 
a subordination clause not wholly in conformity with the 


words used in the contract documents, as follows: 


"It is understood and agreed that should. 

the parties of the first part secure a bona fide 
. construction and/or permanent loan or loans from 

any recognized lending institution to finance 

the hereinafter described property, then and in 
“that event, the Trustees are authorized and di- 
' rected by the holders of the said note [to subor- 
dinate the lien of this Deed of Trust to the lien 
of said construction and/or permanent loan Or 
loans<" ys io 


The language used in this subordination clause was drafted 


by the Title Company's settlement officer, but it does not 
appear from the evidence that he had any specific instruc- 


tions as to the language by any party to. the contract. 


The plaintiff and defendants accepted the language of the 


deed of trust, and the Court finds that such language con- 


: | 
stitutes the final written contract .of subordination. 
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25. The proceeds from the $100,000.00 loan was sent 


to the Title Company and aisbursed by it on June 22, 1965 


. pursuant to Mr. Charles’ written instructions. Approxi- 


mately $49,000.00 of the $100,000.00 was used to repay 
Mortgage Associates for the previous loans to Bogan and 
Richards to enable them to purchase lots 104 and 816. The 
remainder was used to pay the Huffmans the amount due them 
at Eis corer. ice ae : . eee sf a 
26. The Court finds from the evidence that ‘on June 9, 


1965, as well as prior and_subsequent thereto, the Huffmans 
knew and understood that the $100,000.00 loan was “interim 


financing" and that further "interim financing" was likely. 
‘ 27. After the settlement Colonel Huffman left the 
United States on military assignment and did not return 
until October, 1965. Upon his return he contacted Kevin 
Charles in an attempt to get some: action from Bogan and 
Richards vt who had been delinguent in making payments on the 
"deferred purchase money note. No plans concerning the 
property were discussed at that time. However, between 
that time ant meee 26, 1965, Colonel Huffman checked 
the deeds of Arectoae eae in the office of the Recorder 
of Deeds. He also took a view of the Saran ane dis- 

” covered enatscone of the buildings thereon were being 


razed. Thereupon on November 26, 1965, he contacted Kevin 
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Charles again about delinquent payments due on his note 
and on that of his father. He also.expressed his concern 


that the razing of the buildings would place his father's 


security in jeopardy and might result in the SoS of 


Joans on which he might be personally isble.. at, that __ 
time we. Charles informed Colonel Huffman that pee ee 
‘difficulties of mr. Richards were the main cause Soe the 
delay in amencomranaeees financing to eliminate this 

; | 


and other problems were being SESE and that he had 
| 


renee a joint venture agreement between Richards nae 


Bogan that wouaa require “that all disbursenents from the — 


refinancing be first Sees by him. Mr. Charles told 
Colonel Huffman that the purpose of the refinancing was to 


“pay for the demolition, clear up that property, go ahead 
with the rezoning, get the architectural designs; and elim- 
inate all of the mortgages which were troubling him." 
Colonel Huffman indicated _no-dissent from the proposed re- 
financing or from the use of the proceeds thereof for the 
purposes stated.- On the contrary, he CECE SS to 


Mr. Charles a willingness to enter into | a side eee 


by which he would require only payment of interest on his 


| 
note until after the refinancing was actually accomplished._ 
y | 


Colonel Huffman confirmed this conversation with Mr. Charles 


and offer by a letter dated December 14, 1965, -to Richards 
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_copy-te 
and Bogan (with/Mr. Charles) in which he stated his know- 


ledge of “your refinancing activities". He also pointed 
coe in that letter that his father’s note. Wecretinad no 
subordination’ tause and “stherefore must be ‘paid off prior 
to any demolition of the present oeoremantene 

28. Mr. charles testified that he told colonel Huffman 
that the ‘lender in the refinancing arrangement was George- 
a eS corona Huffman “admitted that pecinancing 
was discussed at this time and that therews a "vague refer- 
ence” to the figure of $500,000.00. He testified that he 
did not recall the name of GOOLE University being 
nime'a as the lender but "zemenbered it as the Catholic 


Brotherhood". 
29. The Court finds that on November 26, 1965, 


Colonel Huffman knew that Kevin Charles, acting on behalf 
of Bogan and Richards, and also on behalf of intervenor, 
was arranging with Georgetown University for additional 
"interim financing" which would be neither a construction 


léan nor a permanent loan and that subordination of his 


Nos 


hea ‘of trust would be necessary to effect such “interim 


4 


financing". The Court finds further that by both his failure 
to dissent or protest and by his affirmative conduct Colonel 
Huffman led Mr. Charles and plaintiff to believe that the 


proposed refinancing was satisfactory to him and that he 


{ 
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would do whatever was necessary to assist in the refinancing 


so that regular payments on his deferred purchase money note 


could be made. 


e | 
30. Subsequent to November. 26, 1965, “Mr. Charles con- 
! 


| 
tinued his refinancing negotiations through John Donahue 


with the President and Directors of Georgetown College (re- 


ferred to herein as Georgetown University), and succeeded 


“Sh obtaining’ a commitment for a ioan.of $425; 000-00. on | 
December 6, 1965, Charles sent a letter to Mr. Rushing of 


=o) = 
District BESESy Title Company informing him that Mr. Donahte 


could deliver to him on December 15, a ae in ene) amount 


of $425, 000. 00 to be disbursed by him in accordance with . 
the instructions contained in the letter. “hese paeerace ie 
tions included a description of the property to be covered 


by a blanket deed of trust to be prepared by the Title 
Company; a direction to the Title Company to prepare a 
promissory note for $425,000.00, payable two Sa 


date and bearing interest at. six per cent per annum, pay- 


able semiannually. The letter also stated: 


"2. The deed of fomas® shall be a prior 
‘lien to the deferred purchase money 
trust presently securing Robert D. 
Huffman, and wife for which you are to 
obtain a SEER EEE soreemency =n the 
usual form.” 


: . 

| ; 
On December 7, 1965, ‘pursuant to Mr. Charles" instructions 
Rushing prepared a settlement statement covering the loan 
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of $425,000.00 to Bogan and Richards. At the same time 
he also prepared a subordination agreement and subsequently 
shbmitted the same to Nathan Habib, one of the trustees on 

’ 

ébfendants' note, for execution. Mr. Habib declined to 
execute the same without authorization from the Huffmans. 
Whereupon the subordination er eerene was Bre Eed to provide 
for their signatures. 3 


: 
31. Under date of December 15, 1965, Besar and Richards 


executed a | promissory ote Soest ae years’ after eaten 
to the order of John R. Perry, in the amount of $425,000.00, 


with interest at six percent. Said note was secured by a 


deed of trust, naming Donahue and Charles trustees, and 


t recorded in the office of ‘the Recorder of Deeds at 


Liber 12533, Folio 242, on December 20, 1965. Said note 
was endorsed by Perry payable to the order of the Presi- 


a. and Directors of Georgetown University, without reccursd 


and subsequently was endorsed by the President and Directors 
of Georgetown; College for Georgetown University to Riggs 


National Bank for collection. . = 


‘ 
t 


was concseres with the Title ‘Company. On or about: 


32. On or about December 17, 1965, the $425,000.00 


Décember | 20, 1965, the $100,000. 00 note was paid of€£, ES 
tile ‘deed of trust dated. June 9, .1965,. securing’ the ‘same 


; was released of record. Also on or about December 20, 1965, 
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* checks were drawn by the Title Company to Pay off all ‘liens 
except the deferred purchase money trust of the Huffmans. 
Among those checks was one in the amount Of $40,346.74 to 


pay off the note held by Chester Huffman, father of SoS 
| 


dant Robert D. Huffman. This -note was secured by one of 


the deeds of trust existing on some. oe the properties at 


the time of the sale by the Huffmans and had several more 
erg at 
years to run. The other encunbrances also were paid off 


during the latter part 2 December, 1965. The Title Com- 


pany settlement clerk in this transaction ae ‘John A. 


pie who had ee SEREICE the settlenent of June 22 Sys 


ana was thoroughly familiar with the problens involved. 
.He knew that the Huffmans had Serna to Subordinate their 
trust to the $100,000.00 loan notwithstanding the language 


contained in their deed of trust. He - testified that: 
“*the subordination eotvese in the original 
. trust had been fully discussed at) the 


time of the original settlement and was 
fully understood that at some subsequent 
time, we didn't know for sure when, that 
there would have to be subsequent finan- 
cing to consolidate the trusts presently 
on the property in one note, so that it 
would facilitate making the payments and _ 
so on." 


He testified further that but for that understanding he 


would not have made the disbursements from the $425,000.00 


’ 


yor < | 
loan. The Court finds that Rushing understood at the 


June 9, 1965, settlement that the parties were in agreement 
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that a later loan for the purpose of discharging encum- 


brances was to be obtained and that the Huffman trust would 


be subordinated to it: The Court further finds that Rush- 
igg was still of that. understanding in December,.1965, and 
that he disbursed the proceeds of the $425,000.00 loan in 


good faith in reliance upon that understandii.g: and without 
negligence, é 2 2 ome 
‘33. On December 23, 1965, Mr. Rushing sent to Colonel 


~ and Mrs. Huffman three -(3) checks, and a subordination 


agreement with the ‘following covering SSS 


"RE: Case No. 441183 f 
1300 Block of Pennsylvania 
and Potomac Avenues, S. E. 
re te Seal DB. Cc. 


"Col. and Mrs. Robert ‘D. Huffman 
396 Harris Creek Road 
seers ae 


Dear Col. and Mrs. Huffman: 


-. 


ay deliver herein three 7) checks, applicable 
‘as follows: 


"$40,346.74 represents payment in full of the 
$40,000,100 note, plus interest, which note we would 


thank you to mark 'Paid' and ‘Cancelled’ . 
accross, (sic) the face and return with the. 
enclosed subordination Agreement. Said 
agreement is to be signed by both you and~ 
your wife on the lines provided for the 
holders of the note. 


-"$3,429.46 consists of two (2) monthly pay- 
ments on your second trust note. 
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‘"“And, $58.03 is the reimbursement due you on . 

.the tax escrow from National Permanent | 
'-Savings and Loan Association, less shortages 

on water bills paid on your behalf as seenacecs 


‘on the check stub. 


"Also enclosed is a self-addressed en- 
velope for your convenience. Do not hesitate 
. to call me if you have any questions. | 


very croly, Sere: 


J. A. Rushing | 
os Assistant Treasurer 
JAR:mal , , Capitol Hill Office 
encls. 530 fen Street, S. E." 


The check om $40,346.74 was in full payment of the note 


of Chester Huffman which Dye its terms was not then due. 


The Huffmans promptly easton the checks and returned the 
ea pa 


Chester Huffman note to the Title Company marked "Paid" 


and "Cancelled". They did not return the subordination 


ae 2 


agréement and nave never eteneal and/or penned it. ae 


. subordination agreement recited that the new loan \ was in: 


the amount of $425,000.00; that the payee on the ; note was 
| . 


‘John R. Perry; and that the deed of trust securing the 
. $425,000.00 loan’ had been “tecorded on “betember 20, ° 1965. 
at 


The Court finds that from’ the transactions incident to 


the June 9 settlement and from conversations with Kevin 
Xs : = St it 


,»Charles thereafter Colonel Huffman knew that John Perry 


was the nominee for Georgetown University or for the 
Catholic Fathers, and he so admitted from the stand. He 


: i. 
knew also that the checks he received were proceeds from 
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the “refinancing activities" of plaintiff and Charles which 
had ee explained to him in November, 1965, concerning 
which he had indicated his concurrence. 

34. In late December, 1965, after his receipt of 
Rushing's letter of December 23, and mee enclosures, 
Colonel Huffman called Nathan Habib and informed him chat 
he was being requested to subordinate his purchase money 
core to a deed of trust securing a loan of approximately 
$500,000.00 from "some Catholic institution." Colonel 
Huffman aro explained that the money was to be used to 
pay off his father's note and omer the fire eases 
Mr. Habib advised Colonel Huffman not to sign the subor- 
dination agreement since the loan dia not enEeer to meet 
the terms of the Anant oan Ses clause of the’ 1964 contract. 
Mr. Habib also suggested that the Colonel SEELEY legal 


counsel. . Der AL 


35. The evidence shows that Colonel Huffman in- 


tentionally refused to Sign the subordination agreement. 


On Cross-examination he testified that at the moment he 


read the subordination agreement it occurred to him that 


he was not going to execute it. He testified further 


+--+ Actually, it had occurred to me some time prior to 


ee 
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that, that I would not subordinate to that 
Notwithstanding this state of mind, and alt 
knew that the checks sent to them were a po 
proceeds of the refinancing that Colonel Hu 
and which he had discussed with Mr. Charles 
jection, and ina Sen indicate his ag 


with,. the Huffmans failed to communicate thi 


type of loan." 


hough they 


rtion of the 
£fman knew of 
“without ob- 


reement there-. 


as state of 


e intervenor, 


mind to plaintiff, the title company, or thi 


them; 


but cashed the checks for the payments due endorsed 
the Chester Huffman check and forwarded same to him. 


36. On or about January 10, 1966, plaintiff spoke 


by telephone with Mrs. Huffman, at which time she stated 


that the subordination agreement had been signed and that 


s* attorney, 


it had been sent to Mr. Miller, the Huffman 
tt) 


' 
Uae 


The Court finds 


week 
been signed. On 


for transmittal to the Title Company. 


that the subordination agreement had not 


| Richards re- 
questing the payment on his note that was due January 9, 
| 


January 26, 1966, Colonel Huffman wrote Mr. 


1966, and instructing that future payments be sent to an 
Indiana bank. No question was raised concerning the re—- 


. i 
_ financing and nothing was said about the subordination 
agreement. Copies of this letter were sent to "Beau Bogan” 


and Kevin Charles. 
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37. “The evidence, shows that Mr. Richards’ financial- 


We, 


problems persisted and that he refused to sign the joint ~ 


venture agreement that Charles had prepared for him and 
Bogan. However on January 28, 1966, Richards executed a 
deed conveying his interest in the properties to Bogan. 
On February 2, 1966, Mr. Charles wrote Colonel Huffman 
and told him that Bogan had purchased Richards' interest 
in the properties: ‘He ‘also reminded Huffman of his 
gesticre to sign “and return the subordination agreement 


“* 


and Sane to Canen ABE return same ‘so that the re- 
Setnencins eeaassorton could be completed. On March 2, 
"1966, Mr. Charles wrote err letter to Colonel Huffman 
“requesting ares ‘to execute ene fetus ‘ths ‘subordination 
natant The crecords does not show that ‘éither of these 
“letters was answered. Shomer, ot March &, 1966, Colonel 
Huffman sent to Nathan Habib a letter, addressed to Kevin 
Charles, in which Colonel Huffman related the pectasts 

or an alleged telephone conversation with Mr. Bogan where- 
in “the “aétendant ‘noted that the ‘loans appeared to have 
been made by! an individual in violation of the subordina- 
tion Clete of the OG AICon trac EMmEBogant has denied that 
any such conversation occurred and the Court finds from 


the totality of the evidence that there was no telephone 


‘conversation! between Colonel Huffman and Mr. Bogan during © 
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the period of December 23, 1965, and January 26, 1966, the 
: . 3 : | 
date of Colonel Huffman's letter announcing his departure 
for- 6verseas. 


' 38. The letter of March ish A addressed to Kevin’ 


Charles and sent to Nathan Habib was never forwarded to” 


Mr. Charles. Instead, Habib, who was "apprehensive about 


conclusions reached in that letter", forwarded it to Herman 
Miller, Esquire, the Huffmans'’ attorney with the notation: 
| 


"Do not send Herman -- Please answer Kevin Charles and 


tell him to contact you on these matters." (Although all 


parties were aware that the Huffmans had not returned the 

é 
executed subordination agreement, it was not until July 14, 
1966, that anyone unequivocally informed the Title Com- 


pany or plaintiff or Mr. Charles of the Huffmans' intent 


‘to refuse to sign the agreement. On that date the Huffmans' 


counsel informed the atic Company, and thereafter addresseq 
a letter to Mr. SHEE in which said counsel stated that 
the loan did conform with the agreement to subordinate in 
the contract documents or in the deed of trust because it 
was neither made by a conventional lending agency _ was 

it a construction or a permanent loan. This Court has 
seas found that as early as November 26, ‘1965, Colonel 
Huffman knew the nature and purpose pfthelianvand the 


eo 
identity of the lender. In this connection it is signif- 
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icant that for almost seven months after the defendants 
Huffman received the checks and the unexecuted Subordinz- 
tion agreement, neither they nor their counsel made any 
inquiry to determine whether Georgetown University was 
thé true lender, nor the purpose of the loan. “Had it been 
a construction loan the short term thereof would not of 


“-, 


itself have established that it was not a construction 


loan, and as a matter of fact, if the only knowledge either 


the defendants oer their counsel had of the nature of the 


$425,000.00 loan was from the recitations of the proposed 
subordination agreement, the defendants could not have 
known that the loan did not meet the Peraronente of the 
deed of trust. Also, the defendant, Robert D. Huffman 
conceded on deposition (although he later qualified his 
concession), and as the testimony of Father Haller shows, 
Georgetown University would have been considere@ a con- 
ventional lending agency. Therefore, the Court finds as 

a fact that the defendants' resolution not to execute the 
subordination agreement or to authorize it was not the 
result in the first instance of a considered judgment that 
thy had no legal obligation to authorize execution there- 
of, but their silent failure to do so at that point under 
the known circumstances, and without further inquiry, was 


arbitrary: and was tantamount, if not actually intended, to 


App. 61 | 


wilfolly. mislead plainti££, the Title Company pn the 
lender to believe that the delay in their receiving the 
executed subordination agreement was due to other reasons, 
possibly involving defendant's military assignnent, or 


delays in the mails because the defendants were living on 
| 

| 

39. While disbursements of the full amount of the 


proceeds of the $425,000 loan of Georgetown University 


a yacht at Hampton, Virginia. 


were made by the Title Company within a short time after 
receipt by the. defendants Huffman of the letter ‘of 
December 23, 1965, enclosing the three checks above de- 
scribed, the deeds of release of the several trusts were 
not obtained for many weeks and were not recenied until, 
in two groups, March of 1966, and May of 1966, respectively. 
The evidence shows that had the defendants promptly noti- 
fied the Title Company by telephone, mail or telegram, 
the Title Company would havelipeen able to Seog etaant on 
the checks and would have been able to withhold the re- 

| 
cording ofthe releases of the encumbrances so pata off, 
Snoladsne both the lien of the indebtedness of more than 
$40,000.00 owing to Chester Huffman and the $100,000.00 
debt to the Corporation of Roman Catholic clergymen. It 


might also have been possible, on request of the Title 


Company, for that Company to have obtained a voluntary re- 
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turn of all of such disbursements from the persons to whom 
checks were sent, or at least to e;dorse them back to the 
Title Company, without recourse. In such event, the 
Larties would have been left, or restoredh to the position 


in which they found themselves before the disbursements 


prexe made; and steps could have been taken to release or 


withdraw from record the deed of trust dated December 15, 


b 


1965, recorded December 20, 1965, in Liber 12533,. at folio 


242, in the Office of the Recorder of Deeds. 

40. The Court. finds that Colonel Huffman was experi- 
Gece in real estate transactionsand knew from his experi- 
lence and from his conversations with Mr. Charles that 


interim financing wes required and what would be necessary 
) _that 
feo carry out/interim financing, including a further. 


temporary subordination. The Court finds also that 
*Colonel Huffman's conduct and words prior to December 20, 


| aon and his aforementioned conduct after receiving Rush- 


eee letter of December 23, 1965, and the enclosures 


therein, together with his failure to seasonably inform 


qthe interested parties that he would not subordinate his 
% 
% é : : . : 
trust to the new loan, gave rise to a reasonable belief 
and expectation on the part of the plaintiff, the inter- 


g * : . 
‘venor and the title company that he would execute the 


subordination agreement. The Court’ further finds that 


» 
4 
r 
CY 
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intervenor and the defendant title company, in good faith 
relied upon defendant Huffman's conduct’ and words, and 
their aforementioned reasonable belief and expectations 
based upon that conduct and those words, to their detri- 
ment; and that they took action that! they wou! not other- 
wise have taken, and refrained. from taking action that they 
would otherwise have taken to protect Crensedvess 

41. _Even before the conveyance of the property to 
them on June 9, 1965, Bogan and Richards bdgan their pre- 
liminary efforts for the development of he eee 
After Richards conveyed his interest to Bogan, Bogan 
continued in his attempts to Severn them: In planning 
on the deve lopment of the property plainti¢s purchased 
two additional lots, effected the Ss ‘GE the alley 
and the rezoning of “the properties | from -Fesidential to to--- 
commercial. He. inearred expenses for counsel fees’ and 
other charges in connection with these procedures. He 
also incurred expenses for feasibility studies, vadvertising, 
brochures, loan Pacenenteeiec aan inkerest on ee 
razing of buildings, real estate comissioss;-Ehstrance, 
taxes, and other miscellaneous items. ; ‘Blaistire, ‘Bogan, 
aot in Civil Action No. 3018- 66 to recover" these~ex- 


penses as being in the nature ‘of: damages< the! evidence 


- establishes, however, and the Court finds that these 
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expenses were incurred by plaintif£, Bogan; in his attempt 
~ to develop the property commercially, to interest” poten- 
z;tial users therein and to protect his oun interest in the 
“property. They were not brought about by the failure or 
"refusal of the Huffmans to sign the subordination agree- 
ment. The evidence shows that some of the claimed ex- 
‘penses were paid from the proceeds of the two loans on the 
¢ Property and many of the other expenses were incurred even 
Mafter suit wes brought in November, 1966. Although plain- 

tiff, Bogan, claims that his failure to find a user or 

users for the properties was due to the legal difficulties 


$ 


_resulting from the Hufimans' refusal to execute the subor- 
? 


* dination agreement, the evidence fails to sustain that 
claim. 

"42. ‘after Mr. Miller's contacts with the Title 
Company anc with Mr. Charles in July,-1965, the corres— 
pondence between Mc. Charles and@ Colonel Huffman continus:> 
until October, 1966. Civil Action No. 3018-66 was filed 


November 10, 1966. On August 15, 1966, one Daniel Bloom 


was substituted as trustee under Huffman's deed~of trust 


in lieu of Keith J. Huffman. "By stipulation of the parties 


at pre-trial the said Daniel Bloom, trustee, was sub- 
stituted for Keith J. Huffman as a defendant in Civil 


Action No. 3018-66. 
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43. Payments of principal and interest on the 
i : 73 Wer f= 


-Huffmans’ deferred purchase money note are in arrears and 


7 
payment in full of principal and interest on the 


$425,000.00 are overdue. 
Upon the sicsacaes Findings of See oe Court sane 
the following 
CONCLUSIONS OF LAW 
1. This Court has jurisdiction of the parties and 
| 


of the subject matter. 
: ° 

2. On June 9, 1965, defendants, Huffman, agreed 
with plaintiff, Bogan, and William E. Richards to subor- 
dinate the deed of trust securing their deferred purchase 
money note to a deed of trust in the amount of $100, 000:00 
securing John R. Perry, the nominee of the corporation of 
Roman Catholic Clergymen. = : 

.; ; 

3. Defendants, Robert D. Huffman and Bette K. Huffman, 
are . equitably estopped to i that they are required to 
subordinate their deed of trust dated June 9, 1965, and 
recorded enong the Land Records of the District of Columbia 
guly 9, 1965, in Liber 12441, at Folio 571, ; to the deed 
of trust dated December 15, 1965, securing John R. Perry, 


the nominee of the President and Directors of Georgetown 


College, recorded among the Land Records of the District 


‘of Columbia on December 20, 1965, in Liber 12533, ‘at 


Folio 242. 


App. 66 ; 
(+ 4. That’ in civil action NO. 3018-66 the defendants, 
" Robert D. Huffman and Bette K. Huffman, are legally obli- 
Roates to execute or authorize the execution by Nathan 
Habib and Daniel Bloom, the defendant-trustees, of a subor— 
dination agreement substantially in form as that which 
was tendered to them on December 23, 1965; and the plain- 
tiff and Intervenor are entitled to a décree that, in the 
event of their failure to execute such subordination agree- 
ment, the lien of the deed of trust dated Decenber 15, . 
"1965 and recorded December 20, 1965,at Liber 12533, at 
folio 242, among the Land Records of SiS District of Colun- 


bia, shall be taken and is superior to the lien of the 


BEER of trust dated the 9th day of June, ave and BOCES 


guly 9, 1965, in Liber 12441, at. folio 571, among said 
Land Records. : ; ee | 
5. That the Intervenor ant Civil Action No. 3018-66, " 
as ‘the Border of the note secured by. ehe deed of trust 
% es December 15, 1965 ‘and recorded as jeroresavar the 
eae being presently overdue and in defacte, Aocenestres 


to cause the lien thereof to be foreclosed and the prop- 


erty sold in accordance with the terms thereof and the ~ 


- 


proceeds Grsbursed in accordance with law. 


6. ‘That inasmuch as Gears Bogan, is in default 


in his. payments on the note Of Robert D- Huffman and 
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Bette K.. Huffman, counterclaimants in Civil Action No. 
3018-66, rs aise, are entitled to cause their Lien to 
- be roreciosad and the property sold. . However, their 
right to participate in the aroseeas from such foreclosure 


and sale are subordinate to those of the Intervenor in 


Civil Action No. 3018-66. 
7. Plaintiff in Civil Action No. 3018-66, H. S. Bogan, 
Ire, has not established by the preponderance of the evi- 
dence that he is entitled to recover damages from the 
defendants, Huffman, and his prayer for cameces should be 
- ae 
dismissed. | 
8. Robert D. Huffman and Bette K. Hufiman, plaintiffs 


in Civil Action No. 1400-68, have failed to establish by 


a preponderance of the evidence that the defendant, District 


Realty Title Insurance Corporation was negligent in dis— 


bursing the proceeds from the $425,000.00 loan and have 


failed to establish that they are entitled to indemnifica- 


tion from said defendant. a 3 
9. District Realty Title Insurance Company is not 


entitled to recover on its counterclaim in Civil. Action 
. ~ ‘ ? a A | . 
No. 1406-68 against the Huffmans for indemnification. 
= 
10. The complaint and the counterclaim in Civil 


: | 
Action No. 1406-68 should be dismissed with prejudice. 
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Counsel for the Intervenor in Civil Action No. 3018-66 


will present an order and judgment in conformity herewith. 


_ Joseph C. Waddy 
United States District Judge 


February 6, 1970 


[Caption Omitted in Printing] 


Civil Action . Civil Action 


No. 3018-66 yizxp -NO= 1406-68 } 


ove 
tN 4avey 


fa} 
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CLE . 


| ORDER AMENDING FINDINGS OF FACT © 
AND CONCLUSIONS OF LAW 


It appearing-to the Court that there are certain 
typographical errors in the Findings of Fact and Con- 
-clusions of Law filed in these cases on February 6, 1970, 
that should be corrected, it is by the Court this _ 


Gay of February, 1970, 


ORDERED 3 


(1) That the last sentence of Paragraph 5 of the 
Findings of Pact, beginning at the bottom of paye 3 and 
continuing on page 4 is hereby amended to read as 


follows: “At that time these properties were encurbered 


App. 69 


by liens on each, totaling in principal approximately 
$206,239.00, upon some of which liens the defendants 


Buffaen were personally licbie.# 


(2) That wherever the date “August 17, 1969" 
appears in Paragroph 11 on page 7 of the Findings of 
Fact said date is changed to read: “August 17, 1964*. 

(3) That the last sentence in Paragraph 21 of the 
Findinge of Pact on page 12 is amended to rasa as 
follows: °The Huffmans sparoved their said lsettlexent 


atatement and accepted same.” 


{4) That the sentence beginning on the Sth line 
of psge 27, Peragraph 33 of the Findings of Fact is 


. amended to read as follows: 


“On that date the Huffmans'’ counsel 
informed the Title Company, and - 
thereafter addressed a ietter to 
Me. Charles, in which s2i4 counsel 
stated that the loan did not conform 
with the agreement to subordinate in 
the contract docusents or in the deed 
of trust because it was neither made 
by ® conventional lending agency nor 
was it a construction or a permanent loan. * 


(5) That in Conclusion of Liw No. 8, on page 34, 


| 
the words and figures “Civil Action No. 1403-63, * are 
| 


changed to read "Civil Action No. 1406-63°, | 
in all other respects the Findings of Fact and 
Conclusions of Law filed herein on February 6. 1970, shall 


Yemain unchanged and in fall force an2 effect. 


Joseph C. daddy 
United States iDistrict Judge 
— | 
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ilreED 


Civil Action Civil Action = - 
FEB 26 jo¢q 


No. 3018-66 No. 1406-68 


ROBERT M. STEARNS, Clerk 


These actions, having come on for trial upon the pleadings, and the 


Court having fully heard the same upon the evidence and testimony adduced 
by the parties and the argument of counsel thereon; and the Court having, om 
the 6th day of February, 1970, made Findings of Fact and Conclusions of Law, 
4t is by the Court tnis AO any of February, 1970, 


ORDERED AND ADJUDGED that, within ten (10) days after the date hereof, 
the defendants, Daniel Bloom (substituted for Keith J. Huffman) and Nathan 
Habib, Trustees, execute a Subordination Agreement in the form annexed as 
Exhibit "A" to the Complaint in Civil Action No. 3018-66, the same to take 
effect as to all parties to this action as of the 20th day of December, 1965, 
and that the defendants, Robert D. Huffman and Bette K. Huffman execute their 
consents thereto; and if any of the above-named defendants fails to comply 
herevith within the time specified, the act ordered done as aforesaid may de 
done at the cost of the disobedient party by any other person hereafter ap- 
pointed by this Court, and the act when so done shall have like effect as if 
done by said disobedient party, pursuant to the provisions of Rule 70 of the 
Federal Rules of Civil Procedure; and it is 


FURTHER ORDERED AND ADJUDGED, that the lien of the deed of trust 

dated the 15th day of December, 1965 and recorded the 20th day of December, 
1965, among the Lend Records of the District of Columbia, in Liber 12533 at 
folio 22, shall be taken and is superior to the lien of the deed of trust 
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dated the 9th day of June, 1965, and recorded among the Land Records of the 
District of Columbia, in Liber 12441 at folio 571; and it is 


| ; 
FURTHER ORDERED AND ADJUDGED, that, the note secured by the deed 


of trust dated December 15, 1965 and recorded as aforesaid, being presently 
overdue and in default, the holder thereof is entitled to cause the Men of 
said deed of trust to be foreclosed and the property sold in accordance with 
its terms and the proceeds disbursed according to law; and it is 


FURTHER ORDERED AND ADJUDGED that, the note secured ty the deed of 
trust dated the 9th day of June, 1965, and recorded among the Land Records 
of the District of Columbia in Liber 12b4) at folio 571 being overdue and in 
default, the holder thereof is entitled to cause the Lien of said deed of 
trust to be foreclosed and the property sold; PROVIDED, HOWEVER, that the 


right of such holder to participate in the proceeds of such foreclosure and 
sale are subordinate to those of the Intervenor in civil Action No. 3018-66, 
as the holder of the note secured by the deed of trust recorded anong the 
Land Records of the District of Columbia in Liber 12533, at folio 2h2, and if 
such foreclosure and sale shall occur separately and before that under the 
latter deed of trust, the purchaser shell. take subject ¢o said latter decd of 
trast; and it is é | 


| 
FURTHER ORIERED AND ADJUDGED that, if after foreclosure and sale of 

the property subject to the two deeds of trust hereinabove: described, and 

the distribution of the proceeds:in accordance with law and this Judgnent, 

there shall remain any sum due upon the MS secured by the same, the parties 


to whom such deficiency shall be due shall be entitled to move this Court for 
the Court hereby retaining Se ee for such p purpose; 
a judgment for such deficicncy against the parties so otlige but the. Court 
expressly determines, as provided in Rule sh(b) of the Federal Rules of Civil 


Procedure,. that the provisions of this paragraph and all other orders and 


delay and expressly directs that all other orders and judgments contained in 
this FINAL JUDGMENT be forthwith entered; and it is 


FURTHER ORDERED AND ADJUDGED that, except as otherwise hereinabove 
provided, the prayers of the Complaint in Civil Action No. 3018-66 are denied, 
and the plaintiff, H. Ss. Bogan shall recover nothing as damages against the 
defendants, Robert D. Huffman and Bette kK. Huffman; and it is 


FURTHER ORDERED AND ADJUDGED that the Counterclaim of the defendants, 
Robert D. Huffman and Bette kK, Huffman, in Civil Action No. 3018-66, be and 
the same is hereby ‘dismissed; that the prayers of the Complaint of Robert D. 
Huffman and Bette K. Huffman Ve District-Realty Title Insurance Corporation, 
in Civil Action No. 1406-68, be and they are hereby denied, and said Complaint 
be and it is hereby dismissed; and the prayers of defendant, District-Realty 
Title Insurance Corporation, in its Counterclaim in Civil Action No. 1406-68 


be ang they are hereby denied and said Counterclaim be and it is hereby dis- 
missed. 
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NOTICE OF APPEAL 
Notice is hereby given this 27% day of SMareh 
Robert 0. Huffman and Bette Ke Huffran 
hereby appeals to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 26° day of March | ,19 70 
infavor of DistricteRealty Title Insurance Corporation 
against said Robert D. Huffman and Bette K. Huffman 


(Certificate of Service Omitted in Printing] 
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NOTICE OF APPEAL 


Notice is hereby given this 27% day of Maroh , 1970 , that 


Robert D. Huffman, Bette K. Huffwan, Nathan Habib, Trustee and 
Daniel Bloon, Trustee 


| 
hereby appeals to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 26 day of February »19 70 


in favor of The President and Birectors of Georgetown College, In- 
tervenor 


against said Robert D. Huffman, Bette K. Huffwan, Bathan Habibd/ame 


Trustee and “aniel Bloom Trustee. | 


Attorney for Robert D. 
» Bette rr . Huffman 
than Habib aaa iel 


[Certificate of Service Omitted in Printing] 400-5%,, Street H. we 
Ha 8-0059 2000 
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Action 1406-68 United States Court of Appeals 


ch 3 3018-66 | for the District of Columbis Circuit 
FILED JUL 3.01970 


Methandrentis 


Befare ° Chief 


QEDER. 


On consideration of the motion of appellee District-Realty 
“Title Insurance Corporation te consolidate the above entitled 
cases, and of the reply filed with respect thereto, i{t is 
t 


CRDERED thet the motion be granted and the above entitled 
Cases are consolidated for all purposes. 


[PLAINTIFF’S EXHIBIT 1] 


Reccivrd trow-—-:. 2: Be Rear «wceeeneeee 
a deposit of. . Figteon Tuserdse 
me rie irene ot Square. peosseucavastensesesnroeeigttOTers 
improvements thercon known cs No. 38 nigeeaaeee sts == ent Ge Ge 
Columbia, upon the following terms of zis 


Total price of property. ..010 net por..Oquaro. ft.on approxtaatoly.. Ub 400 -£9-—Lty——- 
eee ee A a naan peice . Dollars ($. Sao) 


The purchaser agrees to pay......2° —ritty Themcanderrwerrn... aa 


a Ar So -Doilars ($-59, €90,00~--—:) 
cash at the date of conveyance, of which sum this deposit shall be a part. 


The purchaser is to ussume pSininnlacestphe tile sudices ta..0 first deed. of tr ust secured_o7n + 
shee eet Sinanoing-eo-rer-atteched: cchcduls-which-te-e- at of -ttis-controcs, 


SID eran tee ieee ape pennedeenemer bey (Ss = 
C2 es ee mf —- interest at ae of percent 
og annum, paycble. ..ce-seeeens » 


ff tio 


ped ene nnn none ence: 


i) qe eriasomie 


The balance of deferred —— money is to be secured by @ g20—4 
Property, to be paid in monthly installments of .{29 or.2t,.. — Dollars ——) 
or more, including interest at the rate of... Goose seer per Cent per annum, each. installment when so 
paid to be applied, first, to the payment of interest on the amount of principal remaining unpeid 


end the balance thereof credited to principal. Scone sem ze as aoe Sanches 2 a 


‘Trustecs tn 03! deeds of trust are to be named by the Derties sccured thereby, CSSD. — 3 = < 
property ia c0:d free of encumbrances excent os forenaid: Uitte Is to be Cood of recora A) 
‘and reatrictions of record, if any; ottegwine anid depmit ls to be feturned and aale declared of at tbe purchaser f 
te Oefecis are at such cueracter thet th . x a acent are hereoy exoresiz LS £ 
Teieased from all Nabint ay ¢ : et to perfect the Utie, eucr ( 
settlement by the 


ta, ceneral an 
Mee" Duateict of Columbia, eicent that aucsanenta for improvemenss completed Dot to the Cate betwol. whether aassaaient Unenezor 
bere levied or not, shait be paid Dy the seller Or allowance made therefor at the time of transfer. 
Rotary fees end all recording charces, includ"ng thove for purchase money 
Rowever. that if UDOn exsminauon the Utie should |be found ‘aciective ose ie ae 
Blso to pay to the agent Nertin « commision! Aeretnafer previees see 
@ termes of, hin contract eam, ae wees 


fall 19 Wo Go. the doz 
en event purchaser ¢: be relieved trom duet ner Haodliity nereuncer, or without forfeiting the said Ceposit the eciier may * 
Imselt Of any secel OF equitable rights which he may Neve under this contract. Jn the event of the forieiture of the @epout, tne, 
solier shall allow the scent one-half thereof ae a compeneaucn for Nu, services to Nig. 


Battlemeat te to be made at the oMer of. Le MILT OLS LI-CO,y 


Na agent. s comoniaicu amounting to 8... 
= Company, of the Real Esteve OMee, 
Abe aforeuia 


SS Ae are pee Po ag nr tn rn 


[PLAINTIFF’S EXHIBIT 2(a)] 


146 2 Strost &, RB, 
Washington 3,;°D. ¢, 
August 10,1964 


Beau Bogan, Ino. 
424 7th Street Se Be 
Washington, “D.C. 


Vear Sir: 


_ __& have reviowed..the proposed. contract to: purchase our property in 
Square 1045,. the 1300 block of Pennsylvania Avenue, S. B.,.and set out 
below the conditions under-which I will agreé -to sell: 


1): Option =. For“the“120 tay period required to obtain desired: 
_ Zoning,” I vill asree te sell an’ option .to, purchase 
the ‘property. The price of thig option will be. 
%4000.00 peyable in advence and: will do applied 
toward the purchase price if the sale is conswaigtod. 
I agroe to: cooperate fully {n the rezoning procedure, 
Thio: option fee will not..be refundable if the option 
is not exercised by the rurchaser, 5 


2): Soiling Prices $10.00 net per sovare foot according to District 
‘Surveyor’ Records. Property to bo ‘sold as is. 


3): Down Puyment = 350, 000.. 


SY Deposit. ‘» $25,000, due at the time of exercising the option, te 
; _ *b6 placed ih asorow nt Roalty Title’ Cé, The $4000.00 


option . fep wild 90, appliog toware this deposit 


by . 
 gellex> eituro the entire depoose ohrit: 
Se payable to seller as coapensation. 


$).frausts to bo pe Teo 
Ascuned. Outstanding Balenos as ‘of Dacender 31, 1964 totals 
_ $206,233 epproximately. See attached schedule. 


6) Bew Trusts to ; 
be Orested © Second and Thivd Trusts at 6% interest payedle $20.00 
es per thousand including prinoipal and interest.’ Theao 
Will be sudordinated to any subdstential building 
program ‘approved by seller, 3 


” Rosas ‘© Purchaser will pay all expenses of the-transaotion ‘ 
| dneluding: such things as zoning. alley closing, survey 
‘losing costs, settlement cost: » property transfer 
tex, “legal: fees and documents, deeds, Teal estate 
-Coumigaion,: findors fees, eto. : 


‘Page (2), Angust.10,"1964 ° 
| 
‘ 

| 


8): Settleuent | ‘© .Settlement te be held:thirty-days after exerotsing 
; option, -Income,..insurancs, property taxes and 
expenses to be proratod to ones date of settlement, 


9):Total Arca to. 
“de Offered. © =Total squara ‘footage’ offered’ will ‘ve approximately 


46,400 for 23 lots, plus-2580 ft2 for lot 104 if 
purchaaed by” seller prior -to: ESS of: this 
contract, 

10): Miscellancous. | 
‘Items inoluded | 
in Sale -o' So4l ‘test resort; preliminary, alley closing docuzent 
‘Horwath & Horwath motor hotel market survey for tho 
gite: preliminary motor hotel’ architectural drovings 
ell rights tc Congress Motor’ £ 1 ?2r: se for. 
peor Sashington De On Pe x 


21) ‘Duration ‘of - he be. 
Offer - ae Ls offers fo fale er Sad eae wiil be void 
ter August, 17,. 1964. 


. fais Igtter. pouereosse contains: my Sas and entire ieee neneks and 
ctamhonl TLE . Gs nud ous contains azarae 
So appaopsiates et eomatna ‘tho ab ae 4. 


@.avovd stim tons will: ‘be’ conploted 


Qo imeg Fe Lk Lifer 


Major, ae eae 


August 19, 196% 


a ed NER 1964)2.Wil34am EB. Richards wit’ 
endorse the subordinated deeds. of-trust or said trusts 
Ren Sree ed eas ne er gy ie 
*Pealstiiity. 5 Sars | 


i 


_(PLAINTIFF'S EXHIBIT 2(b)] 


mi wilwerl ewrewing cre 
Xoche: 
Perpe wal 

t 


Perpsatnst 


Ld 

n 

nr 

a 
fasTic.n 


Jefferzon Pee, 


Perpetual oe 


hl - 


Ratersrise 


Metronoiis 
Neynin Qua 


Retions2 Pern. 


Ruffrar 


26,119.75 
164,98 


5, 
5,15%.79 


5,141.25 
5,224.99 
5,216.12 
5159.87 
5,244.42 
5,135.25 
15, 654.15 
15,473.96 


5,172.32 
3,005.90 
3,436.73 
6,802.08 
7,174.47 
7,171.40 
5,325.20 


3,857.32 
3,535.64 


5,239.29 _ 


49,090.00 


206,278.95 


seer 
200,00 
Te Flees 


73. an 


Foe Vi 


193.50 
194.05 
Fi. TE 
22. 7H 
120 7F 


ae 


250 
rhe ty 


52.30 
48.75 
Aa, 


View 
ais, an 


n 


73.75 
Int. only, 


” to 10/673! 


thea, 402, 


- ae 6 


1,979.22 
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[PLAINTIFF’S EXHIBIT 3] 
August °17,:1964 


Robert D, iuffmen 
wajor, United States Air ‘Force 
330 = ~ 7th Se Sic, 


Dear Sir: 


Bs have consideredtne conditions which’ ycu proposed: with regard to changes 
‘in zy. contract'to purchase the property in. Square 1045: whica is the 1300° 
iblock of Yennsylvania Avenue, S.E, I have founu these’ pore tions accept~' 
able with the: following changes: 


2) Option. The terms are a:;reeacle -oxcept that. te the rezoning is- 
not obtained, then thers will te’ no forfeiture. . 


&) Deposit; Ie tne ‘soning 4s obtained'em there ise forfeiture,, 
‘the: 4,000.00 will be split equaliy between the - 2 
‘seller and broker, This forfeiture will be the sole 
enages snd comp: Rete satisfaction of | \coth seller 
‘ang .oroker, 

Tais. provision is acceptable except yhere you say the. 
trust will be subordinated to any substantial building 
program approved by the seller, it shell be chanced to 
read you agree to subordinate to any construction/ 
perzaent loan by a recognized lending institution, 
Reco nized le. dinz institution 7. not give a con- 
struction/permanent loen witha Sudstential building 
progrem approved by.them, ‘Therefore jyou should be- 
adequately protected, | 


These changes are’ attached to your-letter dated Augus+ 10 10 » 1964 and zede- 
2 part: ‘of: tha: “standard: ‘Sales contract.to which they are esteched, 3 


Very truly yours, 


Ato tif 
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ADDENDUM TO SALES. CONTRACT FOR PURCHASE OF 46, a) 
“more or :less* square. ‘feet of land’ in Square nox dated ‘August 
7, 1964- amended: by" counter offer dated August ‘10, - 1964 - 
signed by Robert 0. Huffman and wife August’ 1S, 1964 and 
accepted by. WHIT fem E. Richards August 20, 1964, 

"For. valuable consideration Psragraph (6). of counter 
offer referred to above Is anended to read as follows: . The 
2nd and 3rd Trusts iy -opproximately two hundred and eight 
‘thousand dollars. (4208, 000) is to be subordinated toa bona-fide 
‘sonst ruct lon and/or permansnt loan and/or a lease from a lessea 
with a net worth fn. excess’ of four milion dollars ($4,000, 000) 
BR 


40 This. addendum shal] _ supercede eny conflicting languege 


in the aforecited sales. contract: and counter offer. 
- ee AW other. terms ‘and conditions In the sales contract 
hd counter - offer ‘to. remain’ In’: ‘full force and effect .and -othorwi'se 
unimpal red. 


‘tn. .witness: whereof, the parties hereto leavo sot thelr 


i 
aoe. and seals ‘on the day and year written next to thelr. signo- 


ree 
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WASHINGTON, O. Cc, 
» incl., 102,103,105, 


1444 K STREET, N. W. 


$816,104,56 to 69, inc}., 84 to 87 


REALTY BUILDING 


SRSA ARAAYY ATTIRE 


“and-819-in-Squa re—1645——____ 
TRUSTEES 


0 BY DEED OF TAUSY ON } 


t 
R 


s act 


| s_100,000.00 WASHINGTON, D. 


Due on or before March 15th, 1966 


We, jointly and severally 


FTER DATE. FOR VALUE RECEIVED, 
\ 


| 
ROMISE TO PAY TO THE ORDER OF 


John R, Ld5-x > sotetetekateteeatetadatatatatetatatetenateatareranehertatetanneatetebduteteratetatetetataetatateratatetatatatad <t 


a 


WITH INTEREST AT. THE RATE OF__Six (6% ER CENTUM 


SAID INTEREST PAYAB! uarterl] 


PAID. AT THE RATE AFORESAID. 


This is to certify that this is note_-= of 
the.-=.note described in a Deed of 
Trust to the Trustees named hereon; and 
bearing evendate herewith. Said Deed of 

having been executed in 


1 of 1 (RETAIN THIS NOTE AFTER PAYMENT 


i RS PP a RRR TTR TE FPA LB NOT VO LAO) NOTING] NGL NO) SAW ALSO/ ONG NOP NO) IAGL| 


PER ANNUM UNTIL PAID: 


\UNTIL. RELEASE {8 OBTAINED) 
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[PLAINTIFF'S EXHIBIT 19] 


TIALS 


ao 
‘7 


Maite this A. D., 19 65 , by and between ‘7 


pepe 
a nn tres 


William E. Richards and H.S, Bogan, Jr, botir unmarricd, 
a Joint Venture ye- SUL 9 1965 
a 


, "Mor d 3 5 33a ‘ 
partics of the first part, and John F, Donshue and Kevin P. Charitc x5 pd 
526 rustees, |r 


YG pm 
Ra par : , : »,. “OF 
wr jerens, the parties of the first part stand justly indebted unio ° G 
John R, Perry 


‘1. pertics of the sccond part, 


‘| in the principal sum of One i.undred Thousand end no/100 
($ 100,009.00 ) Dollars, being money lorned on the hereinafter described property 
—— ————— 


for which amount the said part icsof the first pert ha va executed and delivered a certain promissory, 


note bcarine cven. date with these p @ ing interest at the rate of Six (60) per centum ‘ 
LDF Cumin UNE Dad. toed RN Se STEERER TNT SA 3 
NANARAG 
ANANZSREN 
OSSINING IE Rte Ky ACESS 9 hee 
“Said principal and interest due and payable on before March 1Sth, 1966, Said 
E Sreatoa payable quarterly, Each instalment of interest to bear interest after 


simaturity, if not then paid, at tho rate aforesaid. 


\3 

; Nabe cta i cant NT aN SON EL NOt NL AN YOON NGC MUA NOG MORTAL SK GLION LON LI NBII NLK ot 
EANDRU CS pOIX stand ry tHe NOM NOBYN BLAMES HORNER ANC EN RIE TD AN ; kj 
~ NIN PONUH AZ AX POGCRMOBNRONESOUNT COUN RELY Bis URAL ECAR MO REROEAG AN CONIA MTORR r 


p It is understood and agreed that tf default be made in the payment of any one of. the aforesaid id 
instalments when end as the sam: shall become due and payable, then and in that event, the unpaid a 
:| Lalance of said principal sum shal! at the option of the holder thereof, at once become due end payable. 


es 
Said note has been identified by the Notary Public talsing the acknowledgment to these presents ig 
as witness his notation and seal on th: sume. g 


URES EO RITE 


TUL ETE 


om Ane 
f Caz tA 2ECES the party of the first part desires to secure the prompt payment of said te 
+ debt, and the interest thereon, when and as the same,snali become due and peycble, and all costs and 4 
1 ezpcases incurred in respect thereto, including reasonable counsel fees incurred or paid by the said 3 
of party of the second part or substitutcd trustce, or by any person hereby secured, on account of any RSs 
' litigation at law or in equity which may arise in respect to this trust or the property hercinafter I 
:| mentioned, and of all moncy which may be advanced as provided herein, with intcrest on all such 

4 costs and advances from the dete thereof. 


4 


a Tasca Craeny GlLebod Kann panther MA Lee ‘ 
- S25in, Whereiore, Ci? Tnwenture Witereth, mer me party of & 
the first part, in consideration of the premises, and of onc dollar, law/:2 money of the United States xi 
of Americ :, puid by the party of the second part, the reecipt of which, dcfore the scaling and delivery ‘ 

| Of these presents, is hereby acknowledged, his granted, und docs hereby grant unto the party of the if 
second part as Trustees the following described lund and premises, situate in the 3 
Se District of Columbia : krown end distinguished as: i 
Lot numbered Oi. Mundred Eichteen (118) and part of Lot numbered One Mundred Seven- 
teen (117) in ii... Howenstcin's subdivision of Lot numbered Fifty-five (53) in Square 
nurbored. Ten flundred Forty-five (1045), as per plat recorded ih the Cllice. of the Surveys 


fo dtn 29.4 Loomse FE 8 VIZ doserihnd 3: 
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Fr. INF yg SN 
Pet Ae, Nie SA 
Wiis deve 
(83 


Made this 1 day of | Juno A.D. 19 65, by and between 


= 


ra7na 


i274 


“ 


Willian E, Richards and H.S. Bogan, Jr., both unmarried, as tenants in 
common, 2 joint venturo 


PEAR TEE 


s port icaof the first part, end Nathan Habib and Keith J. Huffman (1539 
= parties of the sccond part, 


Wiereas, the pert i0Sof the first part stand justly indebted unto 
Robert D. Huffman and Bette K, Huffman, or survivor 


in the principal sum of Two Hundred Fourteen Thousand, Three Hundred Forty-ono and 04/10 
(S$ 214,341.04 ) Dollars, being deferred purchase money on the herein described property 


VCR 


for which amount the said part iesof the frst part heyo czecuted and delivercd a certain promissory 
Gl note bearing even date with these presents end bearing interest at the rate of Six (6%) Percentum 
ie per annum until paid. Said priacipcl end interest being payable in monthly instelments of 

| Ono Thousand, Seven Hundxod Fourteen and 73/]00---4ieenpeebme= (S$ 1,714.73 & 
3} Dollars commencing on the a day of ree »/ : » 1965 ,and tg 
Es continuing on the y! -—~ day of cach and every month thereasterwith the entire unpaid bal- & 
5 ee of principal and interest shall be due and payablo/ in full eight (8) yoars after 

atc. 


GUpTe tee uarene 


Ecch instalment when so paid to be applied, first, to the peyment of. intersst on the amount of 
principal remoining unpaid and the balunce thercof ercdited to the principal. ? Ks 
The privilege is reserved to the malzer of said note of making additional principal payments 

‘in any amount at any timo without penalty. 


1 {t is understood and agreed that should the parties of the first part sccure a bona-s 

| £ide construction and/or permanent loan or loazs from any recognized lending 
institution to finance the hereinafter described property, then and in that event, 
the Trustees aro authorized and directed by the holders of the said noto to sub- 
ordinate the licn of this Deed of Trust to the lien of said construction and/or 


permanent: loan or loans.” 
\ 
A 
5 


~ Jt is understood and agrecd that if default y in the payment of any one of the aforesaid : 


'. instalments when! and as the same shall become due and payable, then and in that event, the unpaid } 
“wee of said principal sum shall.at the option of the holder thercof, at once become due and payable, 


eae ‘ "7 Mo asree Doblic tntnn the coknowledgment to these presents 
© GS WILNCSS KIS HULCLOR Wide Some Cie bid Seite 


a “ . 
4 Sisk Whereas the party of the jrst part desires-to secure the prompt payment of said 
2 debt, and the intercst thercun, uhen and os ihe came shall become duc ard payable, and all costs exd 
S! expenses incurred in respect thereto, including rcasonable counsel fecs incurred or paid by the said 
i party of the sccdnd wart or substituted trusicc, or by any person hereby secured, on account of any 

litigation et law ‘or in equity which may arise in respect to this trust or the property hercinafter 


mentiozcd, and of all moncy which may be advenced as provided herein, with interest on all such 
costs and advaners from the dale ‘zercof. 


‘Tr 
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jets gre .ted, and docs hereby grant unto the party of the 
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A aaa Keavwa and discineuished es: 
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WASHINGTON, D. Cc. 
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Kevin P, Charles 


: WITM INTEREST AT THE RATE OF. 


| - 
5.125 000.00 WASHINGTON, b.c._Decerher vi 10.65. 


Due and payable in full on or befere two (2 $ | : 
Ae Se eS EE SE FOR VALUE RECEIVED. 


: i 
Ne, jointly snd severally PROMISE TO PAY TO THE ORDER OF 


Join R. Perryececoernenn ere eee o--- one = SS 


Four Mundred_ Twenty-five Thousand an J0Qsesaees eee en eee LLARS. 
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CENTUM PER ANNUM UNTIL PAID: 
=| { 
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Ghia Beek gw 


Made this poh day of december | » in the year Nineteen hundred. 
end Sixty-five » by and between | 


William E, Richards » Unmarricd end 1.S, Boman Jx., unmarried, a Joint Venture, 
partios of the first part » and 


John F. Donahue and Kevin P, Charles, Trustees pyrti second 


DEG 20 1968 


® oo, Yf// CC. 
WHEREAS, the parties of the first pert stand just] 1 
John R, Perry, in the Principal sun of Four thudzed Twenty-f4e Thousand and no/100 
($425,009.00) Dollars » being money loaned on tile herein dgs€ribed property, for 
which amount the said partios of the first nart\yave ex Cuted and delivered thoir 


one certain promissory note bearing even date with these presents and bearing 
interest at the rate of Six (6%) per centum per annun until paid, 


| 
‘Said principal and accrued interest being due and payable in-full on or before 
two (2) years after date. | 
Said interest payable semi-mnnually, cach instalment of interest to bear: interest 
aftersmaturity, if not then paid, at the rate 2foresaid, | | 


' Each instalment when so paid to be apnlied, first, to the payment of interest 
on the amount of principal Yemaining unpaid and the balance! thereof credited to the 
principal, z | 


‘The privilege is reserved to the makers of said note: of| making principal: pay- 
ments in’ any. amount at any time without penalty, ee es 


It is understood and agreed that if default be made in the payment’ of any one 
of the azoresaid instalnents when and as-the same shall -become duc and payable » then 
and in that event, -the unpaid balance of said principal sua and accrued interest. 
shall at the Option of the holder thereof, at once become dye and payable, 


| 
"Said note has been: identified by the Notary Public taking the acknowledgment ‘to 
these presents as witness his notation and seal on the Same. => ast 
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IN THE 


United States Court of Appeals 


For tHe District or ConumsBra Circurr 


No. 24,211 
H. 8. Boca, Jz., Appellee, 
v. 


Rosert D. Hurrmay, Berre K. Hurrmay, NatHan Has, 
Trusrez, Dante Bioom, Truster, Appellants, 


Tue Presment anp Drrecrors oF GEORGETOWN CoLLEGE, 
Appellee. 


No. 24,210 
Roszrr D. Hurrman and Berre K. Hurrman, Appellants, 


v. 


Disrrict-Reatry Trrte Insurance Corporation, Appellee. 


On Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR THE APPELLEES, THE PRESIDENT AND DI- 
RECTORS OF GEORGETOWN COLLEGE AND DIS- 
TRICT-REALTY TITLE INSURANCE CORPORATION 


RESTATEMENT OF ISSUES 


Excluding the erroneous and self-serving recitations of 
fact contained in the Statement of Issues in Appellants’ 
Brief, it appears that Appellants are urging the following 
issues: 


1. Was there any consideration for the agreement of 
Appellants to permit subordination to a deferred pur- 


2 


ckase money trust held by them of (a) a deed of trust 
securing all debt of purchasers for an advance of 
$100,000.00 made in June, 1965; and (b) a deed of 
trust securing a debt of purchasers for an advance of 
$425,000.00 made in December, 1965? 


2. Was the conduct of Appellants under all the circum- 
stances sufficient to raise an estoppel on their part to 
deny an agreement to subordinate? 


3. Were the Findings of the trial judge that Appellants 
did agree to subordination, and did conduct themselves 
so as to raise an estoppel, supported by the evidence? 


STATEMENT OF THE CASE 


The original Complaint was filed by Appellee Bogan 
(plaintiff below) to compel execution of a subordination 
agreement. Appellants were the defendants, together with 
the trustees, Habib and Keith Huffman,’ under a deed of 
trust securing the deferred purchase money due Appellants. 
Appellant, Robert D. Huffman (defendant below) filed an 
Answer and Counterclaim,’ alleging (a) unclean hands; 
(b) non-tender; (c) breach of contract; and (d) in general 
denied any agreement to subordinate his deed of trust to 
either of the trusts securing a note evidencing $100,000 
advanced first by a Roman Catholic charitable organiza- 
tion called in this case the ‘‘Catholic Fathers’? for which 
one Perry was the nominal payee; and later securing a 
note for $425,000 advanced by Georgetown University. 
Appellants’ Counterclaim sought judgment for the balance 
due on the purchase money note, after credit for proceeds 
of sale on foreclosure, which Appellants recited they were 
then instituting. 


An application for a preliminary injunction restraining 
the foreclosure was made by Appellee Bogan, which it was 


1 Later resigned and replaced by Daniel Bloom. 
2In which Appellant Bette K. Huffman (defendant below) later joined. 
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not necessary to pursue by agreement of the parties; and 
Georgetown University intervened to procure relief on its 
part compelling Appellants to execute a subordination 
agreement and enjoining foreclosure until such a subordi- 
nation was accomplished. The Appellants answered the 
Intervenor’s Complaint and then filed a new suit (Civil 
Action No. 1406-68) against District-Realty Title Insurance 
Corpé@ration claiming damages, compensatory and punitive. 
This separate action was ultimately consolidated with the 
original Complaint (Civil Action No. 3018-66) and the two 
actions were tried together. 


The trial required many days during which the trial 
judge patiently heard many witnesses and received much 
documentary evidence. After a full argument, both oral 
and written, the case was taken under advisement. The 
detail and aceuracy of the recitations contained in the 
Findihgs of Fact and Conclusions of Law filed February 
6, 1970 and Order Amending Findings of Fact and Conclu- 


sions of Law filed February 26, 1970, show that the trial 
judge carefully reviewed the testimony and studied the 
exhibits. A Final Judgment was entered February 26, 
1970, a copy of which appears in Appellants’ App. 70, 71, 
72. “rom this Judgment, Appellants Huffman noted two 
appeals, Nos. 24,211 and 24,210. Separately, Bogan (plain- 
tiff below) noted an appeal, No. 24,218 from that part of 
the Judgment which denies him damages from the Huff- 
mans, but neither Georgetown University nor the District- 
Realty Title Insurance Corporation are involved in Bogan’s 
appeal, No. 24,218. 


STATEMENT OF FACTS 


Such statement of the facts as Appellants rely on appear 
in their Statement of the Case and their Argument. Since 
they are thus not, in the view of these Appellees, coordi- 
nated nor fairly stated, these Appellees deem it necessary 
to state very briefly the essential parts of the story pre- 
sented by the witnesses and the evidence: 
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While Colonel Huffman, an Air Force officer, was sta- 
tioned at the Pentagon, he and his wife lived on a motor- 
boat near Annapolis. He began assembling a group of 
contiguous properties in the 1300 block of Pennsylvania 
Avenue, Southeast, at the intersection of Potomac Avenue, 
all being in Square 1045. All of them were perfectly awful 
‘<slum’? residences. He acquired them with very little 
cash down, assuming some encumbrances already on them, 
and in some cases placing new loans with building and 
loan associations and other lenders. By August, 1964, he 
had run sadly afoul of the Housing Division for violations 
of the Housing ‘Code—to such an extent that, by his own 
admission, there had been issued between 1200 and 1500 
notices of violations. (Finding 6, App. 3). It became 
apparent to him that the properties could not carry them- 
selves, and some other development of the property had to 
occur. He went to New York to see if he could borrow 
enough money to build a motel or something else on the 
property, and was told that it was obvious he did not 
have enough equity to borrow enough to pay off the en- 
cumbrances and build his contemplated improvements. 
(Finding 7, App. 3-4). In August, 1964, an approach to 
him was made by Bogan (first as a realtor seeking a list- 
ing, and later as an investor with one Richards, whose 
interest Bogan subsequently bought out) and negotiations 
ultimately culminated in the several offers and counter- 
offers reduced to writing appearing on pages 75 through 
82 of the Appendix to Appellants’ Brief. While these 
writings produce a confused ‘‘agreement’’, there are these 
elements to be noted: 


(1) There were 23 lots, encumbered by liens (not 
including back taxes) aggregating $206,238.95 principal 
debts, requiring $1,979.12 monthly instalments besides 
‘interest only’? on a $40,000 lien due ‘‘Huffman’’. 
Thus, merely to carry these loans required about 
$26,000.00 per year. (See Appellants App., p. 78). 


ec 


3) 


(2) A deposit of $4,000.00 was called an ‘option 
price’’ subject to forfeiture in the event the purchaser 
failed to make settlement. (See Appellants’ App., p. 
81, item ‘‘37’). 


(3) The option contemplated rezoning, purchase of 
additional property, alley, closings, etc., and to allow 
for the delays incident to these preliminaries, the 
settlement date was extended to February 15, 1965, 
and if additional time was required, up to April 15, 
1965, a penalty of $100 per day was to be added to the 
selling price. The latter date was subsequently made 
June 15, 1965. (See Finding 15, App. 7). 


(4) The Addendum to the contract dated October 2, 
1964, confusedly describing earlier writings, contains 
the following contract language used by the parties 
concerning subordination, viz: 


‘‘The 2d and 3rd Trusts being approximately two 


hundred and eight thousand dollars ($208,000) is to 
be subordinated to a bona fide construction and/or 
permanent loan and/or lease from a lessee with a 
net worth in excess of four million dollars 
($4,000,000). 


“‘This addendum shall supercede (sic) any conflict- 
ing language in the aforecited sales contract and 
counter offer’’. (Finding 13, App. 6). 


The final subordination clause contained in the deferred 
purchase money deed of trust of June 9, 1965 was changed 
slightly from the above to read as follows: (Finding 24, 
App. 12-3): 


“It is understood and agreed that should the parties 
of the first part secure a bona fide construction and/or 
permanent loan or loans from any recognized lending 
institution to finance the hereinafter described prop- 
erty, then in that event, the Trustees are authorized 
and directed by the holders of the said note to sub- 


6 


ordinate the lien of this Deed of Trust to the lien of 
said construction and/or permanent loan or loans’’. 
(Italics added.) 


The recitations of the events prior to and including June 
9, 1965 are accurately summarized in paragraphs 16-23 
of the Findings (App. 7-12) and need not be repeated 
here. It is sufficient that the Court has found, on a “‘sharp 
conflict’’ in the oral testimony that the Huffmans did agree 
to permit the deferred purchase money trust to be subordi- 
nated to the $100,000 ‘‘Perry’’ trust, and that they under- 
stood that further ‘‘interim’’ financing would be neces- 
sary; that the Huffmans agreed because if they didn’t they 
would have had no alternative but to declare the option 
unexercised, take the $4,000.00 ‘‘option price’’, and resume 
ownership and control of the properties, which was the 
very last thing they wanted to occur. In his Findings, the 
trial judge has indicated some of the corroborative circum- 
stances that led him to believe witnesses called by Bogan 
and Georgetown University; but counsel can add that the 
appearance and identity of the witnesses must also have 
had an influence. Probably the entire transcript would have 
to be read to recognize the conflicts in the testimony, 
respectively, of Huffman, his wife, and Nathan Habib 
(himself a slum property owner, whose appearance and 
courtroom attitude was not conducive to confidence in the 
reliability of his recollections, and gave strong evidence of 
bias). No one can assert that Bogan, Charles and Rushing 
are disinterested witnesses, but their testimony was con- 
sistent in all substantial matters and their appearance and 
forthrightness were in marked contrast to those of Appel- 
lants. (Finding 23, App. 10-2). 


As was discussed with Huffman at the June 9, 1965 
settlement and at other times, and as he well knew, the 
properties could not carry themselves even when Huffman 
owned them, but soon after that date they were razed, and 
they produced no income at all. In order to consolidate all 
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of the loans on the property so as to eliminate the need 
for making large monthly payments, a temporary loan had 
been arranged for Bogan by Charles, who also had connec- 
tions with those officers of Georgetown University who had 
charge of investing its cash funds in short-term loans 
secured on real estate. This loan, in the amount of 
$425,000.00, was to be used—and was used—to pay off 
all existing encumbrances, including the Perry loan of 
$100,000.00, all interest and taxes due, and certain other 
monies Bogan had to borrow to effect purchase of several 
other lots, close alleys, and a change in zoning as to part 
of the property. This was designed as an “interim Joan”’. 
In the testimony and evidence, Bogan and Charles accounted 
for every penny of it other than what was disbursed by 
Rushing of the title company. (Findings 27, 28, and 29, 
App. 13-5). 


Without burdening this statement with detail, the 
$425,000 was forwarded to the title eompany with instruc- 
tions for disbursal upon its being secured by a first lien on 
all of the property. (Finding 30, App. 15-6). Rushing, 
having been present at the June settlement, knowing of the 
apparent intent of the parties with respect to “further 
interim financing” routinely set about to have the neces- 
sary papers prepared, sent them for execution and— 
improvidently as it turned out—used the proceeds to pay 
off the other loans on the property which already were 
senior to the Huffman deed of trust, aggregating well over 
$310,000, and otherwise to follow the instruction given him 
on behalf of the lender. (Findings 31, 32, App. 16-7). In 
the course of these actions, he sent Huffman the subordi- 
nation agreement and checks to pay off Huffman’s father’s 
note f $40,000.00, plus interest and interest instalments 
on Huffman’s deferred purchase money note. (Finding 33, 
App. 17-9). The Court’s Findings relate the story of what 


SIncluding after-acquired Property not covered by Huffman’s deferred 
purchase money trust. 
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then happened—Huffman cashed the checks, but failed 
either to execute or to return the subordination agree- 
ment although he had already made up his mind he was 
not going to sign it. Knowing full well that the checks 
were coming from the temporary financing, he used them. 
(Finding 35, App. 19). Had he not done so, and promptly 
returned them and the unexecuted agreement, the situation 
was easily correctible, payments made could have been 
restored, and releases of existing liens would not have 
been recorded. (Finding 39, App. 22-3). All the while he 
was delaying, Rushing and Charles were led to believe the 
delay was attributed to the difficulties of communication 
with Huffman on military duty. Letters written by Charles 
to Huffman were not answered. (Finding 37, App. 20). In 
March, Huffman finally prepared a handwritten letter to 
Charles and, instead of sending it to him, sent it to Habib 
who wrote a note on the face of it and sent it on to Miller. 
(Findings 37 and 38, App. 20-2). Huffman, on the sugges- 
tion of Habib (for the first time—he was obviously one of 
those who did not need to spend the extra money for a 
lawyer’s fee) consulted Herman Miller, Esq., who waited 
until July, 1966 to state his position. (Finding 38, App. 
21-2). 


Miller, obviously being uninformed as to the whole story, 
simply read the written contract documents and took the 
position for his client that the loan was neither a perma- 
nent nor a construction loan made by a recognized lending 
institution; ignored (quite likely from lack of knowing 
about it) the Huffmans’ agreements as to interim financing 
and subordination to avoid having to take the property 
back; and this lawsuit resulted. 


What the ‘Court does not affirmatively state, but which is 
plain enough anyway to all but the blind, is that, after 
Huffman had successfully ‘‘ditched’’ property which was 
a great chore, a burden, and a dangerous liability, and 
got $53,000 in cash besides, he saw an opportunity to take 
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advantage of a situation where everyone thought he had 
agreed to Bogan’s plans, but had neglected to get him to 
write it out and sign it. Thus, having his cash in hand, 
having the note of his father paid in full and all debts on 
which he and his wife had personal liability, and all other 
liens paid off, and the property completely free and clear— 
so that his deferred purchase money note (on the record) 
wag a first trust and no longer a second or a third—he 
contluded he was now able to drive a harder bargain. He 
might even be able to get the property back by buying it in 
at foreclosure; and he had turned his slum property specu- 
lation into a bonanza. The trial judge saw through that, 
and! spoiled his scheme. 


Thus, when he finally decided to consult a lawyer—an 
expense he wouldn’t go to before that—he showed him the 
written contracts. He did not tell him all that occurred 
before and after June 9, 1965, and particularly he did not 
tell his counsel (we must assume) that he had agreed to 
subordinate his deferred purchase money trust—which sub- 
stantially represented his profit—to the ‘‘interim financ- 
ing’’ to enable Bogan to go ahead with his plans. 


SUMMARY OF ARGUMENT 


1. (a) The Findings of the trial judge were amply sup- 
ported in the evidence; 


(b) Appellants have failed to provide the Court with 
such documentation as to their contention that the Findings 
were not supported in the evidence. 


2. In light of the Findings of the trial judge, the con- 
tention that there was no consideration for the agreement 
of Huffman to subordinate his deferred purchase money 
trast to ‘‘interim financing”? is frivolous. 


3. All of the elements of an estoppel are present in the 
case, according to the facts found by the trial judge. 
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ARGUMENT 
L 
Consideration 


At the June 9, 1965 settlement, the Huffmans may have 
had a right to refuse to subordinate to the $100,000.00 loan 
being made by the Catholic Fathers. Had they done $0, 
their sole remedy was to declare the contract terminated, 
forfeit the $4,000.00 deposit and $5,000.00 in penalties, and 
resume ownership of the property. Perhaps it would have 
been wiser for them to have done so; but they did not. 
Instead, they agreed to the interim financing, which would 
not have been possible—as they were clearly told—unless 
they agreed that the loan would be secured by a lien senior 
to their own. Thus, on their side, the Huffmans received 
the waiver of the purchaser’s right to terminate the con- 
tract on forfeiture of the relatively small deposit, that is, 
they were able to convert a mere option into a contract 
which meant they received cash of $53,000.00 and a note for 
$214,000.00, and got rid of the burdens of ownership and 
possible (likely) loss of everything through the foreclosure 
of the existing encumbrances which were more than the 
Huffmans could pay or keep current. On their part, the 
purchasers received title to the property subject to the 
several encumbrances of record. Counsel for Appellants 
cite only one case,* which is completely irrelevant to the 
ease at bar. The most elementary discussions of considera- 
tion in the encyclopedias respond as authorities and we are 
presumptuous in making reference here to 17 Am. Jur. 2a, 
‘**Contracts’’ §§ 95, 96. 


The foregoing is certainly and plainly true as to the 
transaction which occurred at the June 9, 1965 settlement, 
ie., the closing of the transaction with the $100,000 loan 
from the Catholic Fathers superior to the Huffmans’ de- 


4 Jackson v. Fuller, 66 App. D.C. 239; 85 F.2d 816; cert. den. 299 U.S. 
608, 57 S. Ct. 236, 81 L. Ed. 448. 
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ferred purchase money trust, With respect to the later loan 
of $425,000 from Georgetown University closed in Decem- 
ber, 1965, the June agreements and understanding are also 
critical. There, it was made clear to everyone, according 
to the Court’s Findings, that the only purpose for the 
$100,000 loan was to enable the purchasers to close with 
the Huffmans, to hold the development of the property in 
abeyance until the property was ready for development 
(plans drawn, zoning and demolition completed, leases 
procured) only at which time the “‘construction and per- 
manent financing”’ could be arranged. The Huffmans fully 
understood this, and it was clearly to their advantage to 
agree to such measures as would advance the project. 
Without such measures, they only could foreclose and take 
the property back; and they would be right where they 
started, saddled with a lot of “slum” single-family resi- 
dences constantly facing housing regulation requirements, 
obligated on a host of mortgages, and for payment of 
taxes, insurance and other expenses, so that in the end 


they stood a good chance of losing both the property and 
the $53,000 they had already received in cash. In addition, 
Col. Huffman’s father would have risked losing the money 
he had loaned his son. Thus, there was every good reason 
why the Huffmans should agree to subordination to the 
Georgetown University loan, so long as it furthered the 
project. 


Therefore, insofar as the matter of consideration is con- 
cerned, if there was an agreement by the Huffmans to 
‘further interim financing’’, there was ample considera- 
tion. As to what ‘‘further interim financing”’ was agreed 
to—i.e., the terms and amount thereof—that is a different 
subject. The identity of the additional loan, its terms and 
amount were later supplied under circumstances which raise 
an estoppel, which is the subject of a later part of this 
brief. 
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1. 


The Trial Court's Findings of Fact Are Fully Supported 
by the Evidence 

Tn light of the failure of Appellants to be more specific 
in asserting that the evidence does not support the Findings 
of the trial judge, little more can be done by these Appel- 
lees than to document those Findings with transcript ref- 
erences and references to Exhibits. This has been done in 
Appendix A to this brief (App. 1-24), to this extent: the 
transcript and exhibit references are not all of the places 
in the record where a particular paragraph in the Findings 
is supported, and may not even be the best. The whole 
case must be studied to appreciate the atmosphere under 
which the parties acted as they did; and the record must 
also be read with an awareness of the appearance and 
courtroom attitude of the witnesses. On their part, the 
witnesses, Charles (a respected and responsible member 
of the bar of this Court), Rushing, Bogan and Malin, were 
particularly believable both in the consistency of the parts 
of the picture each supplied and the manner of testifying. 
The external—i.e., the documents offered as exhibits cor- 
roborated, or tended to corroborate, their versions where 
there were direct conflicts between Appellants witnesses and 
those of plaintiff and the intervenor. 


Thus, the trial court had to choose as to whether what 
occurred at the June 9, 1965 settlement was as plaintiff and 
the intervenor asserted, or as the Huffmans contended. To 
put it bluntly, both sides could not be telling the truth. The 
trial judge believed the former and disbelieved the latter 
(and in so doing was gentle about it, indeed, in saying that 
the preponderance of the evidence favored plaintiff and the 
intervenor). This was critical to a solution of the whole 
case: if what occurred was according to Appellants’ version, 
obviously the Appellees could not prevail; but if the con- 
verse be true, then all that happened afterwards falls in 
line, and there is reason to doubt, to put it in its best light, 
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the accuracy of the testimony of the Huffmans as to parts 
of the matters covered by their testimony. Within the rule 
that the trier of facts may, if he deems fit, disbelieve any 
part of the testimony of a witness about a material fact 
about which the witness could not reasonably be mistaken 
the trial judge here made his choice. Shelton v. United 
States, 83 U.S. App. D.C. 257, 259, 169 F. 2d 665, 667 
(1948) ; Norfolk & Western Ry. Co. v. McKenzie, 116 F. 2a 
632, 635 (6th Cir., 1941). 


Once more, it is elementary law that the Findings of a 
trial judge will not be disturbed unless clearly contrary to, 
or unsupported by, the evidence. In cases tried by a court 
without a jury, the reviewing court will consider the evi- 
dence most favorably to the prevailing parties below. Key 
v. Polk, 61 App. D.C. 382, 63 F. 24 358 (1933). Where the 
judge below tried the case without a jury and “‘heard the 
witness testify’? he ‘“‘had the opportunity of judging their 
credibility,’’ and in such circumstances there is every pre- 
sumption in favor of the correctness of his decision. Metro- 
politan Casualty Ins. Co. of N.Y. v. Hoage, 63 App. D.C. 307, 
308, 72 F. 2d 175, 176 ( 1934). Where the lower court has 
heard the witnesses, considered the evidence, and made its 
findings they must be taken as presumptively correct except 
in case of obvious error or where wholly unsupported. 
Colby v. Riggs National Bank, 67 App. D.C. 259, 273, 275, 
92 F. 2d 183, 197, 199 (1937). Such is not the case here. 
The trial judge took great care not only in hearing the wit- 
nesses and following their testimony, as revealed by his 
questions during the trial; in studying the exhibits (as 
revealed by his comments from the bench) ; in re-reading 
the transcript and further examining the exhibits (which 
accounts for the fairly long time the case was under ad- 
visement) ; and by the fact that he wrote his Findings and 
Conclusions himself, relying but little on drafts submitted 
by counsel for each party. 


Estoppel 
[For additional transcript references, see Appendix B] 


The most cited case in the Supreme Court on the law of 
equitable estoppel is Dickerson v. Colgrove, 100 U.S. 578, 25 
L. ed. 618. There the court’ said (at 100 U.S. 580-582) : 


‘‘The law upon this [subject] is well settled. The 
vital principle is that, he who, by his language or con- 
duct, leads another to do what he would not otherwise 
have done, shall not subject such person to loss or in- 
jury by disappointing the expectations upon which he 
acted. Such a change of position is sternly forbidden.’’ 

* * * 

‘¢_,. there is no rule more necessary to enforce good 
faith than that which compels a person to refrain from 
asserting claims which he had induced others to sup- 
pose he would not rely on. The rule does not rest on 
the assumption that he has obtained any personal gain 
or disadvantage, but on the fact that that he has in- 
duced others to act in such a manner that they will be 
seriously prejudiced if he is allowed to fail in carrying 
out what he has encouraged them to expect... 


“‘Other authorities to the same effect are very nu- 


merous. They may be readily found. It is unnecessary 
to extend this opinion by referring to them.”’ 


There is no doubt as to the continuing vitality of Dicker- 
son. In Goodman v. Dicker, 83 U.S. App. D.C. 353, 169 F. 
2d 684 (1948), where the trial court had found that ‘‘appel- 
lants by their representations and conduct induced appel- 
lees to incur expenses,’’ in applying, ‘‘with the knowledge 
and the encouragement of appellants,’ . . . for a dealer 
franchise to sell the appellant’s products, and it was not 
until later that notice was given appellees that the franchise 
would not be granted. ‘‘The [trial] court held that a con- 
tract had not been proven but that appellants were estopped 
from denying the same by reason of their statements and 
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conduct upon which appellees relied to their detriment.’’ 
The trial court holding was affirmed, this Court holding: 


“‘Justice and fair dealing requires that one who acts 
to his detriment on the faith of conduct of the kind 
revealed here should be protected by estopping the 
party who has brought about the situation from alleg- 
ing anything in opposition to the natural consequences 
of his own course of conduct.’? Goodman v. Dicker, 
supra, at page 685 of 169 F. 2d. 


One year later, this Court distinguished the case then 
before it, while reiterating the fundamental precepts of 
Dickerson. Quoting from 19 Am. Jur., ‘‘Estoppel,”’ § 42, 
the Court stated: 


“‘The essential elements of equitable estoppel as re- 
lated to the party estopped are: (1) conduct which 
amounts to a false representation or concealment of 
material facts, or, at least, which is calculated to con- 
vey the impression that the facts are otherwise than, 
and imconsistent with, those which the party subse- 
quently attempts to assert; (2) intention, or at least 
expectation, that such conduct shall be acted upon by 
the other party; (3) knowledge, actual or constructive, 
of the real facts. As related to the party claiming the 
estoppel, they are: (1) lack of knowledge and means 
of knowledge of the truth as to the facts in question; 
(2) reliance upon the conduct of the party estoppel; 
and (3) action based thereon of such a character as to 
change his position prejudicially . . . The propositions 
stated are so elementary that no further authority need 
be cited.”” Parker v. Sager, 174 F. 2d 657 (U.S. App. 
D.C., 1949), at page 661 (Italics added). 


In 1966, the United States District Court for the Western 
District of Pennsylvania, in the case of Serventi v. New 
York Fire Insurance Co., 253 F. Supp. 670 (D.C.W.D., 
Pa., 1966), held that informal representations by an insur- 
ance company to the effect that a lapsed policy would be 
reinstated upon payment of the premium balance by the 
policy holder, obligated the company quickly and directly 
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to notify the policy holder that although the premium had 
been paid the policies were still ineffective. 


“Tt is said that silence is golden. Another aphorism 
is that silence means consent. It is the latter which 
has significance on the facts presented in the instant 
case. Mr. Opall failed to take action soon enough. He 
recognized that on March 20, some 60 days late. Al- 
though the factual situation is not that of classic 
equitable estoppel, the principle has application. (cit- 
ing and quoting from Dickerson v. Colgrove, supra) : 

* * * 


“The principle has validity today. See Glus v. 
Brooklyn Eastern Terminal, 359 U.S. 231, 79 8. Ct. 760, 
3 L. ed. 2d 770 (1959), where the principle was invoked 
to allow plaintiff to bring an action after the Federal 
Employers’ Liability, Act statute of limitations had 
expired, basically because—‘no man may take advan- 
tage of his own wrong.’ See also Kierulff v. Metro- 
politan Stevedore Co., 315 F. 2d 839 (9th Cir., 1963), 
where the principle was invoked to defeat an action 
brought for infringement of patent.’? Serventi v. 
New York Fire Insurance Co., supra, at page 674 of 
253 F. Supp. 


In Farmer Brothers Co, v. Huddle Enterprises, Inc., 366 
F. 2d 143 (9th Cir., 1966),'a corporation was held estopped 
to foreclose on a mortgage by virtue of representations by 
officers of the corporation that it ‘‘would go along as it had 
in the past,’’ coupled with the fact that it had not ‘‘in the 
past,”’ undertaken to foreclose. It had been found by the 
referee in bankruptcy, and there was testimony in support 
of his finding, that certain sums advanced by creditors 
‘<would not have been advanced except for reliance upon 
that which was interpreted as a representation that appel- 
lant would not attempt to foreclose.’ The court said, 
at p. 148: 


‘*Tn light of the history which brought it to the point 
of seeking judicial assistance to accomplish its objec- 
tive, the principles of equitable estoppel were justly 
applied.”’ 
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A similar rule is applied in respect to the “‘shop right”’ 
doctrine, in patent cases. See Kierulff v. Metropolitan 
Stevedore Co., 315 F. 2d 839 (9th Cir. 1963) ; Lukens Steel 
Co. v. American Locomotive Co., 197 F. 2d 939 (2nd Cir., 
1952); Gate-Way v. Hillgren, 82 F. Supp. 546 (D.C.S.D., 
Calif., Central Div., 1949) and James v. Nelson, 90 F. 2a 
910 (9th Cir., 1937). In discussing the doctrine of the 
‘‘shop right”? the court in the Kierulff case utilizes the lan- 
guage of Judge O’Connor in the Gate-Way case: 


‘<“The doctrine of the shop right is of equitable 
origin . . . generally, the situation arises where the 
inventor induces his employer to proceed and not only 
fails to object to the use, but stands by or assists, while 
permitting his employer to assume expense and put 
himself in a position where it would be to his detriment 
to be compelled to relinquish further use of the inven- 
tion [citing cases].? Gate-Way, Inc. v. Hillgren, supra, 
at page 555. (Emphasis added).”? Kierulff v. Metro- 
politan Stevedore Co., supra, at page 841. 


The analogy between a ‘‘shop right” situation and the 
estoppel asserted in the instant case, is clear. It arises, 
quite simply, out of one party’s failure to object to an- 
other’s actions based upon the latter’s reasonable misap- 
prehension of the former’s actual intentions. See also, 
Graham-White Sales Corp. v. Prime Manufacturing Co., 
237 F. Supp. 694 (D.C.W.D., Wise., 1964), at pages 702-703. 


And in Brand Plastic Co. v. Dow Chemical Co., 267 F. 
Supp. 1010, 1013 (D.C.C.D., Calif., 1967), again a patent 
case, it was held that: 


‘‘The public has an interest in [assuring] that a 
patent that is not worthy of protection may be so 


declared and the subject matter restored to the public 
domain where it belongs . . . 


“‘However, the public has an equally great interest in 
supporting the principle ‘that he who, by his language 
or conduct, leads another to do what he would not 
otherwise have done, shall not subject such person to 
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loss or injury by disappointing the expectations upon 
which he acted.’ [citing Dickerson v. Colgrove].” 
Brand Plastics Co. v. Dow Chemical Co., supra, at page 
1013. (Emphasis added) 


All of the elements of an estoppel are present in the case 
at bar. In the first place the wording of the deed of trust 
securing the Huffman note provides a basis for assuming 
that further ‘‘interim financing’’ was contemplated by the 
parties after the June 9, 1965, settlement in that it uses 
the words 


“*to finance the hereinafter described property’’ 


which leaves room, at least, for a reasonable belief on the 
part of the purchasers and Georgetown University that its 
provisions conform with what was the understanding in 
June. We must assume, for the purpose of analyzing ap- 
pellants’ contentions with respect to estoppel, that the 
Huffmans agreed to subordination of the $100,000 note, at 
the same time recognizing that further interim financing 


would be needed, to consolidate the many separate existing 
encumbrances to savings and loan institutions and other 
lenders (including Col. Huffman’s father’s not inconsider- 
able note) and to pay other expenses in connection with the 
development plan. Such expenses included the cost of the 
rezoning proceedings, which were expensive and were (it 
appears, because of earlier denials when handled by other 
lawyers) skillfully completed by Kevin Charles, Esq., whose 
identity with the case began as Bogan’s attorney. Such 
expenses also included the cost of acquisition of adjoining 
lots which were necessary to accomplish the rezoning and 
to provide parking area for the contemplated lessee and its 
customers. 

Bogan and his attorney Charles had reason to think and 
thought, and communicated the same to Father Haller of 
Georgetown University, that the Huffmans understood they 
were to be asked to subordinate their trust to further in- 
terim financing—that is, financing of a temporary short- 
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term nature, until such time as the property was ready for 
a conventional construction and permanent long-term loan. 


From the authorities hereinabove cited, we know that we 
do not need to assume, for the purpose of evaluating the 
application of the doctrine of estoppel in this case, that 
there was, before December, 1965, a formal written agree- 
ment, complete and enforceable, pursuant to which the 
Huffmans were bound to subordinate. If there had been, 
we would have no need to be considering the matter of 
estoppel at all. But it is clear that Bogan and Charles 
thought there was an agreement in principle and in gen- 
eral terms. 


In November, shortly prior to the settlement of December 
15, 1965, Charles was arranging with Georgetown Uni- 
versity for refinancing. (Finding 30, App. 15-6). He re- 
ceived a telephone call from Huffman on November 26, 
1965, in which Huffman complained that the payments on 
the Huffmans’ deferred purchase money note were de- 


linquent. Huffman was assured by Charles that the whole 
thing had not fallen though and Charles told him about the 
refinancing being arranged. (Findings 27, 28, 29, App. 13-5). 

Huffman testified that in the November 26, 1965, tele- 
phone discussion before calling Charles, he had ‘‘dis- 
covered’? for the first time that the Perry $100,000 trust 
had gone on record ahead of his own. Contrary to Huff- 
man’s testimony of ‘‘discovering’’ about the subordination 
for the first time on November 26, 1965 (T. 963-6, 1017-20), 
the Court below made a finding, fully supported by the evi- 
dence, that the subordination was discussed in detail at 
the settlement conference of June 9, 1965, and that the 
Huffmans there agreed to the subordination. (Finding 23, 
26, App. 10-2, 13). Huffman was vague, at best, as to 
whether he even mentioned the ‘‘discovery’’ to Charles 
when he talked to him by telephone on November 26, 1965, 
the very day of the ‘‘discovery.”’ (T. 966-7, 1027). In two 
letters written shortly thereafter on December 14, 1965, 
one to the title company, complaining of a minor error, and 
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another to the purchasers with a copy to Charles about the 
‘‘refinancing’’. Huffman made no complaint or even men- 
tioned his so-called discovery about the subordination. (Tr. 
1019-22, 1040-41; Int’s Ex. No. 6-B, p. 46, Pl’s Ex. No. 23; 
Finding 23d, App. 12). 


Charles, believing that Huffman was in accord with the 
refinancing plans through Georgetown University (T. 665-7, 
Pl’s Ex. No. 23), proceeded to get a commitment. He ad- 
vised the title company that on December 15, 1965 a check 
would be sent from Georgetown University, and gave spe- 
cific instructions that the note for $425,000 must be secured 
by a first lien on all the property—including the additional 
lots subsequently acquired. (Findings 29, 30, App. 146). 
The title company proceeded to comply with these instruc- 
tions. Checks were sent to the Huffmans, together with the 
subordination agreement to be executed, and the Huffmans 
took the checks which were theirs, cashed them, and sent on 
to his father the check to pay the latter’s $40,000 note, thus 
personally benefitting by the discharge of his own debt to 
his father which by its terms was not then due. (Findings 
32, 33, App. 16-9). At that point, having already made up 
his mind that he was not going to execute the subordination 
agreement, he, with studied delay, consulted in desultory 
fashion, first with Habib and later with Miller. The latter 
waited until July 14, 1966 before he dropped the bombshell. 
(Findings 34, 35, 36, 37, 38, App. 19-22). 


If Huffman had immediately acted to announce that he 
would not execute the subordination agreement, and had 
returned the checks (or even held them until he had con- 
sulted counsel) it would have been possible for the title 
company to put the matter in status quo by stopping pay- 
ment on disbursements, withholding recordation of releases, 
and procuring return of disbursements already made. The 
court so found. (Finding 39, App. 22-3). It is not unusual 
for title companies to proceed with disbursements in such 
cases, assuming the instruments of subordination will be 
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executed in due course, in order to stop the running of 
double interest, and for other reasons. 


The court was therefore quite correct in concluding that 
an gstoppel had been worked. (Finding 40, App. 23; Con- 
clusion 3, App. 25). 


CONCLUSION 


Six weeks of trial before a competent and careful judge 
were required to fit into place the long history of the ex- 
change of offers, counteroffers, correspondence, oral, per- 
sonal and telephone conferences, and money and document 
exchanges. Both Bogan and Huffman were obviously spec- 
ulators in distressed real estate. Their affairs became an 
almost unravellable snarl. It was the hope of Huffman 
that he could drop the ball into the lap of an obviously 
innocent third party—Georgetown University. In the end, 
for sound reasons and wholly supportable Findings, the 
trial judge has made a judgment which only deprives Ap- 
pellants of an illusory and unreal profit, permits the inno- 
cent lender the security it expected, and leaves Appellee 
Bogan with the loss only of a speculative dream. Nothing 
appears in Appellants’ case which justifies this Court’s 
disturbing the judgment of the court below. Appellee, the 
President and Directors of Georgetown College and Ap- 
pellee, the District-Realty Title Insurance Corporation, re- 
quest this Court to affirm the judgment entered by the trial 
So and to dismiss the two appeals of Appellants. 


Respectfully submitted, 


Txomas S. Jackson 
Karu H. Micuerer 
Attorneys for Appellees 
1828 L Street, N.W. 
(Suite 1111) 
Washington, D.C. 20036 
466-8850 


Jackson, Gray & Laskey 
Of Counsel 
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APPENDIX A 
Findings of Fact and Conclusions of Law. Entered February 6, 
1970, as Amended (by Counsel's Interlineation) by Order 
Amending Findings of Fact and Conclusions of Law, En- 
tered February 26, 1970.* (Supplemented by Record Cita- 

tions Supplied by Appellees.) 

The above entitled causes (Civil Action No. 3018-66 and 
Civil Action No. 1406-68) were consolidated for trial and 

heard by the Court without a jury. 


an Civil Action No. 3018-66, plaintiff, H. S. Bogan, Jr., 
seeks a judgment declaring the deferred purchase money 
deed of trust executed by him and another dated June 9, 
1965, securing the defendants, Robert D. Huffman and, 
Bette K. Huffman, to be subordinate to a deed of trust 
executed by him and another dated December 15, 1965; 
securing one John R. Perry, who transferred the note 
secured thereby to The President and Directors of George- 
town College, intervenor herein. Plaintiff also seeks money 
damages. The defendants, Huffman, seek dismissal of the 
complaint and have counterclaimed against plaintiff for 
the balance due on the deed of trust note dated June 9, 
1965, with interest, and for foreclosure under the deed of 
trust and a deficiency judgment if deficiency results from 
the foreclosure. The intervenor in Civil Action No. 3018- 
66, seeks an order restraining the defendants Huffman and 
Nathan Habib and Daniel Bloom, trustees under the deed 
of trust dated June 9, 1965, from foreclosing, declaring the 
deed of trust securing its note to be senior and prior to the 
deed of trust securing the defendants’ note, and the ap- 
pointment of a receiver to sell the property in question and 
distribute the proceeds in accordance with the interests of 
the parties as determined by the Court. The intervenor 


* The Findings of Fact and Conclusions of Law were entered by the Court 
below on February 6, 1970. See Appellants’ App. 31-68. The Order Amend- 
ing Findings of Fact and Conclusions of Law was entered by the Court below 
on February 26, 1970. See Appellants’ App. 68-9. Counsel has, for the con- 
venience of the Court, interlined the amendments as if there were only one 
Order. 
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also seeks a deficiency judgment if necessary. Consolidated 
for trial with the above mentioned action is Civil Action 
No. 1406-68 in which Robert D. Huffman and Bette K. 
Huffman, as plaintiffs, (defendants in Civil Action No. 
3018-66) scek compensatory and punitive damages against 
District Realty Title Insurance Corporation and indemni- 
fication in the event the plaintiff Bogan prevails in Civil 
Action No. 3018-66. The defendant District Realty Title 
Insurance Corporation has filed a counterclaim for indem- 
nity against the Huffmans, in Civil Action No. 1406-68, 
for any liability it may incur r to its insured, the intervenor 
above. 


Upon consideration of all the evidence, the arguments 
and memoranda of counsel for the parties, the Court make 
the following: 


Fryvrncs or Facr 


1. H. 8S. Bogan, Jr., plaintiff in Civil Action No. 3018-66, 
is a real estate broker licensed in the District of Columbia 


with offices in Southeast Washington. He is president of 
Beau Bogan, Inc., a company dealing in real estate sales 
and property rentals. (T. 3-4). 


2. Defendants in C.A. 3018-66 and plaintiffs in C.A. 1406- 
68 are Robert and Bette Huffman, who are husband and 
wife and presently reside at Deale, Maryland. Robert D. 
Huffman, now a Lieutenant Colonel in the United States 
Air Force, was in 1964 a major in the Air Force. (T. 900, 
1086). 


3. The Intervenors in Civil Action No. 3018-66 are the 
President and Directors of Georgetown College, an institu- 
tion located in the District of Columbia and established by 
an Act of Congress, June 10, 1844 (6 Stat. 912). (Int’s. 
Ex. No. 32; T. 840-1). 


4. The defendant in C.A. 1406-68 is District Realty Title 
Insurance Corporation, the successor to Realty Title In- 
surance Company, and deals in real estate title insurance 
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and associated activities, including the conducting of real 
estate settlement. (T. 444 B). 


5. On and prior to August 17, 1964, Robert D. and Bette 
K. Huffman were the owners in fee simple of real property 
consisting of twenty-three (23) lots in Square 1045, im- 
proved by the 1300 blocks of Pennsylvania and Potomac 
Avenues, Southeast, in the District of Columbia. At that 
time these properties were encumbered by liens on each, 
totaling in principal approximately $206,239.00, upon some 
of which liens the defendants Huffman were personally 
liable.* (T. 68, 901-3, 916, 1000; Pl’s Ex. No. 2). 


6. In 1960 Colonel and Mrs. Huffman concluded that the 
properties had to be commercially developed since the 
rental returns were insufficient to pay the costs of main- 
taining the properties. The properties required constant 
repair due to the conduct of the tenants and old age. From 
1960 to July, 1963, the poor condition of the properties led 
to the issuance by the Housing Division of the District of 


Columbia of approximately 1200-1500 notices to make re- 
pairs, all of which were eventually abated. In July, 1963, 
a series of newspaper articles led to the initiation of the 
comprehensive investigation of rental properties by the 
District of Columbia authorities. The investigation of the 
Huffman properties resulted in the issuance of 2800 new 
notices to make repairs, plus three condemnation notices. 
Colonel and Mrs. Huffman spent approximately $25,000.00 
to make the required repairs. (T. 902, 903-4, 908-11, 912, 
922, 995-7, Int’s. Ex. No. 5(A) - 5(V)). 


7. In order to develop the properties commercially, 
Colonel Huffman considered erecting a motor hotel. Pur- 
suant to this end, he had soil tests taken, purchased two 
sets of architectural drawings, and had an advertising bro- 
chure prepared. After consultations in New York regard- 
ing the financing of such a venture it was determined that 


* This paragraph contains amendments made by the order of the Court below 
dated February 26, 1970. See Appellants’ App. 68-9. 
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the construction of a motor hotel such as he envisaged on 
the properties would cost in excess of one million dollars. 
He also learned that the only way to get a construction 
loan or permanent loan was to have equity in the property 
and that he did not have sufficient equity to finance the 
contemplated project. He also learned that a first trust 
on the property would be required for a construction per- 
manent loan. (T. 9045, 998-1001). 


8. In early August, 1964, Mrs. Evangelie Wilbourn, a 
real estate saleswoman employed by Beau Bogan, Inc., was 
requested by Mr. William E. Richards to ascertain whether 
the properties owned by the Huffmans were for sale. Mrs. 
Wilbourn contacted Mrs. Huffman, ascertained that the 
properties were for sale, and acquired other information 
concerning them, including the asking price and the ap- 
proximate number of square feet. This data was conveyed 
to Mr. Richards, who on August 7, 1964, through Mrs. Wil- 
bourn, presented the Huffmans a proposed contract for 
the purchase of the properties. (T. 403-5; Pl’s. Ex. No. 
47). 


9. On August 10, 1964, Colonel Huffman responded to 
Richard’s proposal with a counter-offer in the form of a 
letter addressed to Beau Bogan, Inc., setting forth the con- 
ditions and terms under which he would agree to sell and 
attaching a list of the properties and the encumbrances 
existing thereon. He offered to sell an option to purchase 
the properties for $4,000.00. The option was to remain in 
effect for 120 days, during which period rezoning was to 
be obtained. The counter-offer also specified: a selling 
price of $10.00 per square foot; property to be sold “as 
is’’; a $50,000.00 down payment with a deposit of $15,000.00 
at the time of the exercising of the option to which the 
$4,000.00 would be applied. A list of existing encumbrances 
totaling approximately $206,238.95 was attached to the 
counter-offer. With regard to the creation of new trusts, 
the counter-offer provided that there would be ‘Second 
and third trusts at 6% interest payable $10.00 per $1,000.00 
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including principal and interest. These will be subordi- 
nated to any substantial building program approved by 
seller.” The properties under consideration totaled ap- 
proximately 46,400 square feet ‘‘plus 2,580 square feet for 
lot 104 if purchased by seller prior to consummation of this 
contract.’”’ (T. 915-7; Pl’s. Ex. Nos. 2(a) and 2(b), Appel- 
lants’ App. 75, 77 and 78). 


10. On August 17, 1964, Richards responded to Colonel 
Huffman’s letter of August 10, 1964, and proposed, among 
other things, a modification of Huffman’s provision relat- 
ing to the creation of new trusts. Richards’ proposed revi- 
sion stated: 


“‘This provision is acceptable except where you say 
the trust will be subordinated to any substantial build- 
ing program approved by the seller, it shall be changed 
to read you agree to subordinate to any construction/ 
permanent loan by a recognized lending institution. 
Recognized lending institutions will not give a con- 
struction/permanent loan without a substantial build- 


ing program approved by them. Therefore, you should 
be adequately protected.” (Pl’s. Ex. No. 3, Appel- 
lants’ App. 79; T. 9-10, 917). 


11. Also on August 17, 1964, Richards signed a written 
contract for the purchase of Huffman’s properties. This 
contract was signed by the Huffmans on August 19, 1964. 
The contract included by reference the seller’s letter of 
August 10, 1964, and the purchaser’s letter of August 17, 
1964. It also provided for deferred purchase money trusts 
on said property to be paid in monthly installments of 
$10.00 per thousand and that ‘‘These trusts to be subordi- 
nated to a construction/permanent loan to be obtained from 
established lending institution.”’ (Italics supplied). Also 
included was a provision concerning Richards’ liability: 


“*Personal liability (added August 19, 1964): Wil- 
liam E. Richards will personally endorse the subordi- 
nated deeds of trust or said trusts will be personally 
endorsed by a person or persons of equal net worth 
and reliability.”’ 
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It provided for settlement within 30 days after obtaining 
rezoning or 150 days after acceptance of the contract, or 
less at the option of the buyer. On August 20, 1964, Rich- 
ards signed Huffman’s letter of August 10, 1964, as ‘‘ac- 
cepted’? and the Huffmans signed Richards’ letter of 
August 17, 1964 as ‘‘accepted’’.* (Pl’s. Ex. Nos. 1, 2(a), 
and 3, Appellants’ App. 75, 76, 77, 79; T. 10, 146-7). 


12. On August 22, 1964, Richards transferred one-half of 
his ‘‘right, title and interest”’ in the above contract to the 
plaintiff, Mr. Bogan. (T. 127-8). 


13. On October 2, 1964, the parties entered into an adden- 
dum to the above sales contract so as to read in part as 
follows: 


“<The 2nd and 3rd trusts being approximately two 
hundred and eight thousand dollars ($208,000) is to be 
subordinated to a bona fide construction and/or per- 
manent loan and/or a lease from a lessee with a net 
worth in excess of four million dollars ($4,000,000). 


‘‘This addendum shall supersede any conflicting lan- 
guage in the aforecited sales contract and counter 
offer. 


‘¢ All other terms and conditions in the sales contract 
and counter offer to remain in full force and effect and 
otherwise unimpaired.’’ (Pl’s. Ex. No. 4, Appellants’ 
App. 80; T. 11). 


14. On or about November 7, 1964, the parties entered 
into another addendum whereby the time in which the pur- 
chaser had to obtain the ‘‘necessary zoning-alley closing- 
parking variance actions and settlement’? was extended 
until February 15, 1965. The addendum further provided 
that: 


“‘Should additional time beyond February 15, 1965, 
be required, the purchaser agrees to pay a penalty of 
$100.00 for each day or fraction thereof between Feb- 


* This paragraph contains amendments made by the order of the Court below 
dated February 26, 1970. See Appellants’ App. 69. 
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ruary 15, 1965, and April 15, 1965, that settlement has 
not been completed . . . In the event that settlement 
has not been completed by April 15, 1965, the contract 
will terminate and the entire option price of $4,000.00 
and penalty payments will be payable to the seller.’ 
(Pl’s. Ex. No. 5, Appellants’ App. 81, T. 12-4). 


15. On or about February 1, 1965, the parties entered 
into a further addendum, similar in content to that of 
November 7, 1964, whereby tht contract dates provided for 
in the November 7, 1964, addendum were changed to 
April 15, 1965, and June 15, 1965, respectively. (Pl’s. Ex. 
No. 6, Appellants’ App. 82; T. 14-5). 


16. It was also the intention of Bogan and Richards to 
develop the property commercially. In their attempts to 
find users for the property they contacted potential lessees, 
such as Safeway Stores, Grand Union and Peoples Drug 
Stores. In late 1964 the purchasers as a part of their at- 
tempt to obtain financing and to develop the property 
signed a long term lease with Giant Food, Inc., providing 


for an annual guaranteed minimum of $75,000.00, plus a 
percentage. This lease was contingent upon the completion 
of the necessary rezoning and alley closing by a designated 
date. The rezoning was denied twice—in January and 
February, 1965; and the alley closing attempts made by 
Giant were abandoned. In January, 1965, plaintiff retained 
Kevin Charles, Esq. as his attorney and Mr. Charles ac- 
complished the alley closing on May 10, 1965. (T. 77-8, 
1345, 610-11, 613, 617). 


17. In order to achieve the alley closing, it was necessary 
for plaintiff and Mr. Richards to acquire lot 816 on Penn- 
sylvania Avenue, Southeast, since the owners had refused 
to sign the survey sheet for the alley closing unless their 
property was purchased. Another reason for purchasing 
this lot was the fact that it had been improperly included in 
the description of the property sent to Giant. Lot 104 on 
Potomac Avenue was purchased in an effort to benefit the 
commercial attractiveness of the entire assembly. Mr. 
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Charles arranged for Messrs. Bogan and Richards to 
obtain loans of approximately $49,000.00 from Mortgage 
Associates to pay for the purchase of lots 104 and 816, on 
the understanding that it would be repaid within two weeks 
of the settlement with Colonel and Mrs. Huffman. The 
settlement of the contracts to purchase lots 816 and 104 
took place in May or June, 1965. (T. 614, 669-70; Int’s. Ex. 
Nos. 33, 34, 35, 36). 

18. During the pendency of the negotiations with Giant, 
Bogan and Richards received a commitment from the Madi- 
son National Bank for interim construction financing and a 
commitment from the Philadelphia Savings Fund Society 
for permanent financing. Both of these commitments were 
contingent upon the finalization of the leasing arrangement 
with Giant. (T. 62-3, 78; Int’s. Ex. No. 27). 


19. As time for settlement approached, the purchasers 
became fearful that the deal with Giant Foods might not be 
consummated. On May 7, 1965, Kevin Charles contacted 
his father-in-law, John Donahue, a real estate broker and 
mortgage representative for the Corporation of Roman 
Catholic Clergymen and Georgetown University, on behalf 
of Richards and Bogan in an effort to secure temporary 
financing in the event that the negotiations with Giant 
were unsuccessful. It was understood that the money was 
needed to enable Bogan and Richards to proceed to settle- 
ment with Colonel and Mrs. Huffman. Mr. Donahue in- 
formally agreed to arrange a temporary loan for $100,- 
000.00 on the condition that the deed of trust securing this 
loan be placed prior to any deferred purchase money trust 
that would be given to Colonel and Mrs. Huffman. (T. 63- 
6, 648-53, 657-8; Int’s. Ex. No. 16). 


20. In May 1965, following the alley closing, Mr. Charles 
and Colonel Huffman conferred by telephone about setting 
a date for settlement. Although the purchasers indicated 
that they would be prepared to settle on June 4, Colonel 
Huffman stated that he would not be available until June 
9, 1965. (T. 647-9). 
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21. On June 9, 1965, the parties met at the office of the 
Realty Title Insurance Company, Inc., in its branch office 
in Southeast Washington, for the purpose of settling the 
contract. Present at this meeting were the defendants, 
Robert D. Huffman and Bette K. Huffman, the plaintiff 
H. S. Bogan, William E. Richards, Nathan Habib, Kevin P. 
Ckarles (attorney for the purchasers who was also acting 
on behalf of the Corporation of Roman Catholic Clergy- 
men, a lender, as hereinafter appears), Evangelie Wil- 
bourn, and the Title Company’s settlement officer, John A. 
Rushing. At this conference settlement statements of both 
seller and purchaser were prepared by Mr. Rushing. The 
purchaser’s settlement statement showed a contract price 
of $463,809.10, plus penalties aggregating $5,000.00 and 
aftér adjustments for existing encumbrances assumed by 
the, purchasers, rent adjustments, insurance, taxes and 
settlement costs, and a water escrow, the seller was shown 
to be entitled to receive a deferred payment of $214,341.08 
and cash of $53,708.89. The debits and credits balanced at 


an aggregate of $469,847.87. The Huffmans approved their 
said settlement statement and accepted the same.* (T. 28- 
9, 523, 653-4, 704, 951-4; Sellers’ settlement sheets identified 
as Defs’. Ex. No. 3 (T. 186, 1252), and in Appellants’ App. 
87, 88, 89, 90). 


22. At the settlement conference on June 9, 1965, defend- 
ants, Huffman, transferred fee simple title to the properties 
to H. S. Bogan, Jr. and William E. Richards, and took back 
from Bogan and Richards a deferred purchase money note 
for $214,341.04, secured by a deed of trust on which Nathan 
Habib and Keith J. Huffman were named trustees. The 
deferred purchase money note contained on the margin a 
recitation that it was secured by a second deed of trust on 
the properties. This was obviously an error because the 
defendants and all of the other parties knew that some 


* This paragraph contains an amendment made by the order of the Court 
below dated February 26, 1970. See Appellants’ App. 69. 
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of the properties were already encumbered by a blanket 
second trust in favor of Chester Huffman (Robert D. 
Huffman’s father) which was itself subordinate to the first 
trust liens of sundry savings and loan associations. The 
deferred purchase money trust was recorded in the office 
of the District of Columbia Recorder of Deeds on J uly 9, 
1965, in Liber 12441, Folio 571. Also at the settlement 
Bogan and Richards executed a note in the amount of 
$100,000.00 payable to the order of John RB. Perry, due on 
or before March 15, 1966, with interest at six percent. This 
note was secured by a deed of trust of even date naming 
John Donahue and Kevin P. Charles trustees. It was 
recorded in the office of the District of Columbia Recorder 
of Deeds on July 9, 1965, in Liber 12441, Folio 567, prior 
to the recordation of the Huffmans’ deferred purchase 
money trust. (Int’s. Ex. Nos, 6(A)1, 7 and 37; T. 68, 157; 
Pl’s. Ex. Nos. 18 and 19; T. 194, 507). 


23. There is a sharp conflict in the oral testimony given 
by the persons who attended the settlement conference of 
June 9, 1965, concerning whether there occurred a discussion 
of a loan of $100,000.00 to be made to the purchasers by the 
Corporation of Roman Catholic Clergymen, a Baltimore 
religious organization, and whether such loan would be 
secured by a deed of trust’ to which the deferred purchase 
money deed of trust to secure the defendants-sellers would 
be subordinated. Witnesses called by the plaintiff, Bogan, 
positively testified that such discussion did occur and that 
in the course of the discussion the defendants Huffman 
agreed to permit the deferred purchase money deed of trust 
to be subordinated to the lien to secure the Corporation of 
Roman Catholic Clergymen, whose nominee was one John 
R. Perry. Witnesses called by the Huffmans denied that 
any such conversation or discussion occurred and denied 
any agreement on the part of the Huffmans to subordinate 
as aforesaid. The Court finds on this issue that the evi- 
dence preponderates in favor of the plaintiff Bogan and 
the Intervenor, and that a discussion of such subordination 
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did occur, that the interest of John R. Perry was discussed, 
and that the defendants Huffman expressly or impliedly 
agreed to the subordination induced by the fact that they 
were informed that the settlement could not otherwise be 
closed, and that the purchasers would be left with no alter- 
native but to forfeit their option money, and further in- 
duced by the desire of the defendants to be rid of the 
problems and the expense of maintaining the property as a 
result, in part at least, of their difficulties with the District 
of Columbia Housing Authorities. (T. 60, 63-8, 72-4, 156, 
219, 323-4, 328-9, 351, 525, 529-30, 560, 649, 656-58, 745, 
747-8; Int’s. Ex. No. 8). Colonel Huffman’s conduct sub- 
sequent to June 9, 1965, also is consistent with a finding of 
such agreement: 


a.On October 3, 1965, he wrote to Nathan Habib, his 
friend and advisor, concerning a reconciliation of rent 
figures but made no comment concerning the $100,000 
loan. (Pl’s. Ex. No. 52). 


b. In October 1965, he contacted Kevin Charles about de- 
linquent payments on the deferred deed of trust note 
but made no mention of the trust being recorded subse- 
quent to the $100,000 trust. (T. 659-60). 


. Between sometime in October, 1965, and November 26, 
1965, he went to the office of the District of Columbia 
Recorder of Deeds and found that his interest in the 
property was subordinated to the $100,000 note in favor 
of Mr. Perry. He also drove past the properties and 
noticed that some of them were being razed. He con- 
tacted Mr. Charles and complained about the delin- 
quent payments on his deferred purchase money note 
and the possible effect the razing of the buildings 
would have on his and his father’s interest in the prop- 
erty. With respect to the placing of the $100,000 deed 
of trust ahead of his deed of trust, he testified that he 
recalled mentioning it to Mr. Charles but he had no 
recollection of what he said. (T. 963-7). 
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d. On November 6, 1965, and again on December 12, 1965, 
he wrote to the title company concerning an alleged 
error ‘‘made in the settlement conducted June 9, 1965”? 
with respect to an escrow account. No claim was made 
as to any misunderstanding or error with respect to 
the recording of the $100,000 deed of trust as a first 
trust ahead of his deferred purchase money trust. 
(Int’s. Ex. No. 6(B), pp. 45-6; T. 1020-22). 


24. At the settlement conference of June 9, 1965, the note 
and deed of trust securing the same from the purchasers to 
the sellers for the amount of the deferred purchase money 
had been partially prepared in advance, and were com- 
pleted by the insertion of omitted matter at the settlement. 
The note and deed of trust were submitted to both the de- 
fendant Robert D. Huffman and the defendant N athan 
Habib, who acted as an adviser to the sellers, read by them 
and approved and accepted. The note contained somewhat 
different payment terms than provided in the contract docu- 
ments, that is, it provided for monthly payments for less 
than the contract documents called for, and also provided 
that the note would fall due in eight (8) years instead of 
running for the full term at the rate of $10.00 per thousand 
for principal and interest until paid in full. The deed of 
trust contained a subordination clause not wholly in con- 
formity with the words used in the contract documents, as 
follows: 


“It is understood and agreed that should the parties 
of the first part secure a bona fide construction and/or 
permanent loan or loans from any recognized lending 
institution to finance the hereinafter described prop- 
erty, then and in that event, the Trustees are authorized 
and directed by the holders of the said note to sub- 
ordinate the lien of this Deed of Trust to the lien of 
said construction and/or permanent loan or loans.’’ 


The language used in this subordination clause was drafted 
by the Title Company’s settlement officer, but it does not 
appear from the evidence that he had any specific instruc- 
tions as to the language by any party to the contract. The 
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plaintiff and defendants accepted the language of the deed 
of trust, and the Court finds that such language constitutes 
thefinal written contract of subordination. (T. 513, 655-6, 
953-8, 1253-5 ; Int’s. Ex. Nos. 7 and 37). 

25. The proceeds from the $100,000.00 loan was sent to 
thé Title Company and disbursed by it on June 22, 1965, 
pursuant to Mr. Charles’ written instructions. Approxi- 
mately $49,000.00 of the $100,000.00 was used to repay 
Mortgage Associates for the previous loans to Bogan and 
Righards to enable them to purchase lots 104 and 816. The 
remainder was used to pay the Huffmans the amount due 
them at the closing. (Int’s. Ex. No. 8; T. 289-90, 669-70). 


26. The Court finds from the evidence that on June 9, 
1965, as well as prior and subsequent thereto, the Huffmans 
knew and understood that the $100,000.00 loan was ‘‘interim 
financing’’ and that further ‘‘interim financing’’ was likely. 
(T. 64-70, 190-1, 233-5, 268-72, 648-50, 656-8, 659-67, 960, 
96-6; Pl’s. Ex. No. 23). 

37. After the settlement Colonel Huffman left the United 
States on military assignment and did not return until 
October, 1965. Upon his return he contacted Kevin Charles 
in 4n attempt to get some action from Bogan and Richards 
whp had been delinquent in making payments on the de- 
fered purchase money note. No plans concerning the prop- 
erty were discussed at that time. However, between that 
time and November 26, 1965, Colonel Huffman checked the 
deeds of trust on record in the office of the Recorder of 
Deeds. He also took a view of the property and discovered 
that some of the buildings thereon were being razed. There- 
uppn on November 26, 1965, he contacted Kevin Charles 
again about delinquent payments due on his note and on 
tha. of his father. He also expressed his concern that the 
razing of the buildings would place his father’s security in 
jeopardy and might result in the calling of loans on which 
hegmight be personally liable. At that time Mr. Charles 
informed Colonel Huffman that financial difficulties of Mr. 
Richards were the main cause for the delay in payments, 
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and that financing to eliminate this and other problems 
were being arranged, and that he had prepared a joint ven- 
ture agreement between Richards and Bogan that would 
require that all disbursements from the refinancing be first 
approved by him. Mr. Charles told Colonel Huffman that 
the purpose of the refinancing was to ‘‘pay for the demoli- 
tion, clear up that property, go ahead with the rezoning, 
get the architectural designs, and eliminate all of the mort- 
gages which were troubling him.’’ Colonel Huffman indi- 
cated no dissent from the proposed refinancing or from the 
use of the proceeds thereof for the purposes stated. On the 
contrary, he expressed to Mr. Charles a willingness to enter 
into a side arrangement by which he would require only 
payment of interest on his note until after the refinancing 
was actually accomplished. Colonel Huffman confirmed 
this conversation with Mr. Charles and offer by a letter 
dated December 14, 1965, to Richards and Bogan (with 
copy to Mr. Charles) in which he stated his knowledge of 
“‘your refinancing activities’. He also pointed out in that 
letter that his father’s note contained no subordination 
clause and ‘‘therefore must be paid off prior to any demoli- 
tion of the present improvements.’? (T. 659-67, 963-6; 
Pl’s. Ex. No. 23). 


28. Mr. Charles testified that he told Colonel Huffman 
that the lender in the refinancing arrangement was George- 
town University. Colonel Huffman admitted that re- 
financing was discussed at this time and that there was a 
“vague reference”’ to the figure of $500,000.00. He testified 
that he did not recall the name of Georgetown University 
being named as the lender but ‘‘remembered it as the 
Catholic Brotherhood’’. (T. 664, 965). 


29. The Court finds that on November 26, 1965, Colonel 
Huffman knew that Kevin Charles, acting on behalf of 
Bogan and Richards, and also on behalf of intervenor, was 
arranging with Georgetown University for additional ‘‘in- 
terim financing”’ which would be neither a construction loan 
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nor a permanent loan and that subordination of his deed 
of trust would be necessary to effect such ‘‘interim financ- 
ing’’.. The Court finds further that by both his failure to 
distent or protest and by his affirmative conduct Colonel 
Hu‘fman led Mr. Charles and plaintiff to believe that the 
proposed refinancing was satisfactory to him and that he 
would do whatever was necessary to assist in the refinancing 
so that regular payments on his deferred purchase money 
note could be made. (T. 222-4, 233-5). 


30. Subsequent to November 26, 1965, Mr. Charles con- 
tinued his refinancing negotiations through John Donahue 
with the President and Directors of Georgetown College 
(re€erred to herein as Georgetown University), and suc- 
ceeded in obtaining a commitment for a loan of $425,000.00. 
On December 6, 1965, Charles sent a letter to Mr. Rushing 
of District Realty Title Company informing him that Mr. 
Donahue could deliver to him on December 15, a check 
in the amount of $425,000.00 to be disbursed by him in ac- 
cordance with the instructions contained in the letter. 
These instructions included a description of the property 
to be covered by a blanket deed of trust to be prepared 
by the Title Company; a direction to the Title Company 
to prepare a promissory note for $425,000.00, payable two 
years from date and bearing interest at six per cent per 
anxum, payable semiannually. The letter also stated: 

‘2. The deed of trust shall be a prior lien to the de- 
ferred purchase money trust presently securing Robert 
D. Huffman, and wife for which you are to obtain a 


subordination agreement in the usual form.’’ (Int’s. 
Ex. No. 12, T. 668). 


On December 7, 1965, pursuant to Mr. Charles’ instruc- 
tions, Rushing prepared a settlement statement covering 
the loan of $425,000.00 to Bogan and Richards. At the 
same time, he also prepared a subordination agreement 
and subsequently submitted the same to Nathan Habib, one 
of the trustees on defendants’ note, for execution, Mr. 
Habib declined to execute the same without authorization 
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from the Huffmans. Whereupon the subordination agree- 
ment was retyped to provide for their signatures. (Pl’s. 
Ex. No. 26; T. 501; 597-8). 


31. Under date of December 15, 1965, Bogan and Rich- 
ards executed a promissory note, payable two years 
after date to the order of John R. Perry, in the amount 
of $425,000.00, with interest at six percent. Said note was 
secured by a deed of trust, naming Donahue and Charles 
trustees, and was recorded in the office of the Recorder 
of Deeds at Liber 12533, Folio 242, on December 20, 1965. 
Said note was endorsed by Perry payable to the order 
of the President and Directors of Georgetown University, 
without recourse and subsequently was endorsed by the 
President and Directors of Georgetown College for George- 
town University to Riggs National Bank for collection. 
(Pl’s. Ex. Nos. 24 and 25; T. 814-7). 


32. On or about December 17, 1965, the $425,000.00 was 
deposited with the Title Company. On or about Decem- 
ber 20, 1965, the $100,000.00 note was paid off, and the deed 
of trust dated June 9, 1965, securing the same was re- 
leased of record. Also on or about December 20, 1965, 
checks were drawn by the Title Company to pay off all 
liens except the deferred purchase money trust of the 
Huffmans. Among those checks was one in the amount of 
$40,346.74 to pay off the note held by Chester Huffman, 
father of defendant Robert D. Huffman. This note was 
secured by one of the deeds of trust existing on some 
of the properties at the time of the sale by the Huffmans 
and had several more years to run. The other encum- 
brances also were paid off during the latter part of De- 
cember, 1965. The Title Company settlement clerk in 
this transaction was John A. Rushing who had also 
handled the settlement of June 9, 1965, and was thoroughly 
familiar with the problems involved. He knew that the 
Huffmans had agreed to subordinate their trust to the 
$100,000.00 loan notwithstanding the language contained 
in their deed of trust. He testified that: 
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‘the subordination clause in the original trust had 
been fully discussed at the time of the original settle- 
ment and was fully understood that at some subse- 
quent time, we didn’t known for sure when, that there 
would have to be subsequent financing to consolidate 
the trusts presently on the property in one note, so 
that it would facilitate making the payments and so 
on.”’ 


He testified further that but for that understanding he 
would not have made the disbursements from the $425,- 
000.00 loan. The Court finds that Rushing understood at 
the June 9, 1965, settlement that the parties were in agree- 
ment that a later loan for the purpose of discharging en- 
cumbrances was to be obtained and that the Huffman 
trust would be subordinated to it. The Court further finds 
that Rushing was still of that understanding in December, 
1965, and that he disbursed the proceeds of the $425,000.00 
loan in good faith in reliance upon that understanding 
and without negligence. (T. 495-7, 567-8, 585, 598, 1244 
5). 

33. On December 23, 1965, Mr. Rushing sent to Colonel 
and Mrs. Huffman three (3) checks, and a subordination 
agreement with the following covering letter: 

Re: Case No. 441183 

1300 Block of Pennsylvania 
and Potomac Avenues, S. E. 
Washington, D. C. 

“Col. and Mrs. Robert D. Huffman 

396 Harris Creek Road 

Hampton, Virginia 

Dear Col. and Mrs. Huffman: 


“I deliver herein three (3) checks, applicable as 
follows: 
“$40,346.74 represents payment in full of the $40,- 


000.00 note, plus interest, which note we would thank 
you to mark ‘Paid’ and ‘Cancelled’ accross (sic) the 
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face and return with the enclosed subordination Agree- 
ment. Said agreement is to be signed by both you and 
your wife on the lines provided for the holders of the 
note. 
“3,429.46 consists of two (2) monthly payments on 
your second trust note. 


“And, $58.03 is the reimbursement due you on the 
tax escrow from National Permanent Savings and 
Loan Association, less shortages on water bills paid 
on your behalf as itemized on the check stub. 

‘Also enclosed is a self-addressed envelope for your 
convenience. Do not hesitate to call me if you have 
any questions. 

Very truly yours, 


J. A. Rushing 
Assistant Treasurer 
Capitol Hill Office 
530 7th Street, S.E.’’ 


JAR: mal 
Encls. 


The check for $40,346.74 was in full payment of the note 
of Chester Huffman which by its terms was not then due. 
The Huffmans promptly cashed the checks and returned 
the Chester Huffman note to the Title Company marked 
‘Paid’? and ‘‘Cancelled’’.’ They did not return the sub- 
ordination agreement and have never signed and/or re- 
turned it. The subordination agreement recited that the 
new loan was in the amount of $425,000.00; that the payee 
on the note was John R.:Perry; and that the deed of 
trust securing the $425,000.00 loan had been recorded on 
December 20, 1965. The Court finds that from the trans- 
actions incident to the June 9 settlement and from conver- 
sations with Kevin Charles thereafter Colonel Huffman 
knew that John Perry was the nominee for Georgetown 
University or for the Catholic Fathers, and he so admitted 
from the stand. He kmew also that the checks he received 
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were proceeds from the ‘‘refinancing activities’’ of plain- 
tiff and Charles which had been explained to him in 
November, 1965, concerning which he had indicated his 
concurrence. (Int’s. Ex. No. 30; T. 492, 677, 970, 1045- 
49; 1059). 


34. In late December, 1965, after his receipt of Rushing’s 
letter of December 23, and its enclosures, Colonel Huffman 
called Nathan Habib and informed him that he was being 
requested to subordinate his purchase money trust to a 
deed of trust securing a loan of approximately $500,000.00 
from some Catholic institution.”’ Colonel Huffman also 
explained that the money was to be used to pay off his 
father’s note and some of the first trusts. Mr. Habib ad- 
vised Colonel Huffman not to sign the subordination agree- 
ment since the loan did not appear to meet the terms of the 
subordination clause of the 1964 contract. Mr. Habib also 
suggested that the Colonel consult legal counsel. (T. 1181- 
8, 1201-2). 


35. The evidence shows that Colonel Huffman inten- 
tionally refused to sign the subordination agreement. On 
cross-examination he testified that at the moment he read 
the subordination agreement, it occurred to him that he 
was not going to execute it. He testified further ‘“‘... 
Actually, it had oceurred to me sometime prior to that, 
that I would not subordinate to that type of loan.”’ Not- 
withstanding this state of mind, and although they knew 
that the checks sent to them were a portion of the pro- 
ceeds of the refinancing that Colonel Huffman knew of and 
which he had discussed with Mr. Charles without objec- 
tion, and in a manner to indicate his agreement therewith, 
the Huffmans failed to communicate this state of mind to 
plaintiff, the title company, or the intervenor, but cashed 
the checks for the payments due them; endorsed the 
Chester Huffman check and forwarded same to him. (T. 
1047-9). 


36. On or about January 10, 1966, plaintiff spoke by tele- 
phone with Mrs. Huffman, at which time she stated that the 
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subordination agreement had been signed and that it had 
been sent to Mr. Miller, the Huffmans’ attorney, for trans- 
mittal to the Title Company. The Court finds that the 
subordination agreement had not been signed. On Janu- 
ary 26, 1966, Colonel Huffman wrote Mr. Richards re- 
questing the payment on his note that was due January 
9, 1966, and instructing that future payments be sent to 
an Indiana bank. No question was raised concerning the 
refinancing and nothing was said about the subordina- 
tion agreement. Copies of this letter were sent to ‘‘Beau 
Bogan’’ and Kevin Charles. (T. 678, 769, 1234-5; Int’s. 
Ex. No. 18). 


37. The evidence shows that Mr. Richards’ financial prob- 
lems persisted and that he refused to sign the joint ven- 
ture agreement that Charles had prepared for him and 
Bogan. However, on January 28, 1966, Richards executed 
a deed conveying his interest in the properties to Bogan. 
On February 2, 1966, Mr. Charles wrote Colonel Huffman 
and told him that Bogan had purchased Richards’ interest 


in the properties. He also reminded Huffman of his fail- 
ure to sign and return the subordination agreement and 
urged him to execute and return same so that the re- 
financing transaction could be completed. On March 2, 
1966, Mr. Charles wrote another letter to Colonel Huffman 
requesting him to execute and return the subordination 
agreement. The record does not show that either of these 
letters was answered. However, on March 8, 1966, Colonel 
Huffman sent to Nathan Habib a letter, addressed to 
Kevin Charles, in which Colonel Huffman related the con- 
tents of an alleged telephone conversation with Mr. Bogan 
wherein the defendant noted that the loans appeared of 
the 1964 contract. Bogan has denied that any such con- 
servation occurred and the Court finds from the totality 
of the evidence that there was no telephone conversation 
between Colonel Huffman and Mr. Bogan during the period 
of December 23, 1965, and January 26, 1966, the date of 
Colonel Huffman’s letter announcing his departure for 
overseas. (T. 162, 675, 1234-5; Pl’s. Ex. 28; Def’s Ex. No. 
14, Int’s. Ex. Nos. 18, 19, 20, 21). 
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38. The letter of March 8, 1966, auuressed to Kevin 
Charles and sent to Nathan Habib was never forwarded to 
Mr. Charles. Instead, Habib, who was ‘‘apprehensive 
about conclusions reached in that letter’’, forwarded it to 
Herman Miller, Esquire, the Huffmans’ attorney with the 
notation: ‘‘Do not send Herman—Please answer Kevin 
Charles and tell him to contact you on these matters.”’ 
Although all parties were aware that the Huffmans had 
not returned the executed subordination agreement, it was 
not until July 14, 1966, that anyone unequivocally in- 
formed the Title Company or plaintiff or Mr. Charles of 
the Huffmans’ intent to refuse to sign the agreement. 
On that date the Huffmans’ counsel informed the Title 
Company, and thereafter addressed a letter to Mr. Charles, 
in which said counsel stated that the loan did not con- 
form with the agreement to subordinate in the contract 
documents or in the deed of trust because it was neither 
made by a conventional lending agency nor was it a con- 
struction or a permanent loan. This Court has already 
found that as early as November 26, 1965, Colonel Huff- 
man knew the nature and purpose of the loan and the 
identity of the lender. In this connection it is significant 
that for almost seven months after the defendants Huff- 
man received the checks and the unexecuted subordina- 
tion agreement, neither they nor their counsel made any 
inquiry to determine whether Georgetown University was 
the true lender, nor the purpose of the loan. Had it been 
a construction loan the short term thereof would not of 
itself have established that it was not a construction loan, 
and as a matter of fact, if the only knowledge either the 
defendants or their counsel had of the nature of the 
$425,000.00 loan was from the recitations of the proposed 
subordination agreement, the defendants could not have 
known that the loan did not meet the requirements of the 
deed of trust. Also, the defendant, Robert D. Huffman, 
conceded on deposition (although he later qualified his con- 
cession), and as the testimony of Father Haller shows, 
Georgetown University would have been considered a con- 
ventional lending agency. Therefore, the Court finds as 
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a fact that the defendants’ resolution not to execute the 
subordination agreement or to authorize it was not the 
result in the first instance of a considered judgment that 
they had no legal obligation to authorize execution there- 
of, but their silent failure to do so at that point under 
the known circumstances, and without further inquiry, was 
arbitrary and was tantamount, if not actually intended, 
to wilfully mislead plaintiff, the Title Company and the 
lender to believe that the delay in their receiving the ex- 
ecuted subordination agreement was due to other rea- 
sons, possibly involving defendant’s military assignment, 
or delays in the mails because the defendants were living 
on a yacht at Hampton, Virginia.* (Def’s. Ex. No. 14; 
Int’s. Ex. Nos. 22, 23, 24, 30, 32; T. 680-4, 810-11; 813-4, 
840-2, 969, 1188-9). 


39. While disbursements of the full amount of the pro- 
ceeds of the $425,000 loan of Georgetown University were 
made by the Title Company within a short time after re- 
ceipt by the defendants Huffman of the letter of De- 
cember 23, 1965, enclosing the three checks above de- 
scribed, the deeds of release of the several trusts were not 
obtained for many weeks and were not recorded until, in 
two groups, March of 1966, and May of 1966, respectively. 
The evidence shows that had the defendants promptly 
notified the Title Company by telephone, mail or telegram, 
teh Title Company would have been able to withhold the 
recording of the releases of the encumbrances so paid off, 
including both the lien of the indebtedness of more than 
$40,000.00 owing to Chester Huffman and the $100,000.00 
debt to the Corporation of Roman Catholic Clergymen. 
It might also have been possible, on request of the Title 
Company, for that Company to have obtained a voluntary 
return of all of such disbursements from the persons to 
whom checks were sent, or at least to endorse them back 
to the Title Company, with recourse. In such event, the 
parties would have been left, or restored, to the position 


* This paragraph contains an amendment made by order of the Court below 
dated February 26, 1970. See Appellants’ App. 69. 
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in which they found themselves before the disbursements 
were made; and steps could have been taken to release or 
withdraw from record the deed of trust dated December 
15, 1965, recorded December 20, 1965, in Liber 12533, at 
folio 242, in the office of the Recorder of Deeds. (Int’s 
Ex. Nos. 12, 30; Pl’s. Ex. Nos. 24, 25; T. 585-7, 1245). 

40. The Court finds that Colonel Huffman was experi- 
enced in real estate transactions and knew from his ex- 
perience and from his conversations with Mr. Charles that 
interim financing was required and what would be nec- 
essary to carry out that interim financing, including a fur- 
ther temporary subordination. The Court finds also that 
Colonel Huffman’s conduct and words prior to December 
20, 1965, and his aforementioned conduct after receiving 
Rushing’s letter of December 23, 1965, and the enclosures 
tHerein, together with his failure to seasonably inform the 
interested parties that he would not subordinate his trust 
to the new loan, gave rise to a reasonable belief and ex- 
pectation on the part of the plaintiff, the intervenor and 
the Title Company that he would execute the subordina- 
tion agreement. The Court further finds that intervenor 
and the defendant Title Company, in good faith relied 
upon the defendant Huffman’s conduct and words, and 
their aforementioned reasonable belief and expectations 
based upon that conduct and those words, to their detri- 
ment; and that they took action that they would not other- 
wise have taken, and refrained from taking action that 
they would otherwise have taken to protect themselves. 
(Pl’s. Ex. No. 23; T. 83-4, 223-4, 233-4, 268-72, 27 6-8, 495-6, 
505-7, 664-7, 678-9, 679C, 1016). 

41. Even before the conveyance of the property to them 
on June 9, 1965, Bogan and Richards began their pre- 
liminary efforts for the development of the properties. 
After Richards conveyed his interest to Bogan, Bogan con- 
tinued in his attempts to develop them. In planning for 
the development of the property plaintiff purchased two 
additional lots, effected the closing of the alley and the 
rezoning of the properties from residential to commercial. 
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He incurred expenses for counsel fees and other charges in 
connection with these procedures. He also incurred ex- 
penses for feasibility studies, advertising, brochures, loan 
placements, appraisals, interest on notes, razing of build- 
ings, real estate commissions, insurance, taxes, and other 
miscellaneous items. Plaintiff, Bogan, seeks in Civil Ac- 
tion No. 3018-66 to recover these expenses as being in the 
nature of damages. The evidence establishes, however, 
and the Court finds that these expenses were incurred 
by plaintiff, Bogan, in his attempt to develop the property 
commercially, to interest potential users therein and to 
protect his own interest in the property. They were not 
brought about by the failure or refusal of the Huffmans 
to sign the subordination agreement. The evidence shows 
that some of the claimed expenses were paid from the pro- 
eeeds of the two loans on the property and many of the 
expenses were incurred even after suit was brought in No- 
vember, 1966. Although plaintiff, Bogan, claims that his 
failure to find a user or users for the properties was due 


to the legal difficulties resulting from the Huffmans’ re- 
fusal to execute the subordination agreement, the evidence 
fails to sustain that claim. 


42. After Mr. Miller’s contacts with the Title Company 
and with Mr. Charles in July, 1966, the correspondence be- 
tween Mr. Charles and Colonel Huffman continued until Oc- 
tober, 1966. Civil Action No. 3018-66 was filed Novem- 
ber 10, 1966. On August 15, 1966, one Daniel Bloom was 
substituted as trustee under Huffman’s deed of trust in 
lieu of Keith J. Huffman. By stipulation of the parties at 
pre-trial the said Daniel Bloom, trustee, was substituted 
for Keith J. Huffman as a defendant in Civil Action No. 
3018-66. 


43. Payments of principal and interest on the Huffmans’ 
deferred purchase money note are in arrears and payment 
in full of principal and interest on the $425,000.00 are 
overdue. (T. 685-6, 696-7, 817-8). 


Upon the foregoing Findings of Fact the Court makes 
the following 
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Concuiusions oF Law 


1. This Court has jurisdiction of the parties and of the 
subject matter. 


2. On June 9, 1965, defendants, Huffman, agreed with 
plaintiff, Bogan, and William E. Richards to subordinate 
the deed of trust securing their deferred purchase money 
note to a deed of trust in the amount of $100,000.00 se- 
curing John R. Perry, the nominee of the Corporation of 
Roman Catholic Clergymen. 


3. Defendants, Robert D. Huffman and Bette K. Huff- 
man, are equitably estopped to deny that they are re- 
quired to subordinate their deed of trust dated June 9, 
1965, and recorded among the Land Records of the Dis- 
trict of Columbia July 9, 1965, in Liber 12441, at Folio 
571, to the deed of trust dated December 15, 1965, secur- 
ing John R. Perry, the nominee of the President and Di- 
rectors of Georgetown College, recorded among the Land 
Records of the District of Columbia on December 20, 1965, 
in Liber 12533, at Folio 242. 


4. That in Civil Action No. 3018-66 the defendants, 
Robert D. Huffman and Bette K. Huffman, are legally 
obligated to execute or authorize the execution by Nathan 
Habib and Daniel Bloom, the defendant-trustees, of a sub- 
ordination agreement substantially in form as that which 
was tendered to them on December 23, 1965; and the 
plaintiff and Intervenor are entitled to a decree that, in 
the event of their failure to execute such subordination 
agreement, the lien of the deed of trust dated December 
15, 1965, and recorded December 20, 1965, at Liber 12533, 
at Folio 242, among the Land Records of the District of 
Columbia, shall be taken and is superior to the lien of 
the*deed of trust dated the 9th day of June, 1965, and 
recorded July 9, 1965, in Liber 12441, at Folio 571, among 
said Land Records. 


5. That the Intervenor in Civil Action No. 3018-66, as 
the holder of the note secured by the deed of trust dated 
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December 15, 1965, and recorded as aforesaid, the same 
being presently overdue and in default, is entitled to cause 
the lien thereof to be foreclosed and the property sold 
in accordance with the terms thereof and the proceeds 
disbursed in accordance with law. 


6. That inasmuch as plaintiff, Bogan, is in default in 
his payments on the note of Robert D. Huffman and Bette 
K. Huffman, counterclaimants in Civil Action No. 3018- 
66, they, also, are entitled to cause their lien to be fore- 
closed and the property sold. However, their right to par- 
ticipate in the proceeds from such foreclosure and sale 
are subordinate to those of the Intervenor in Civil Action 
No. 3018-66. 


7. Plaintiff in Civil Action No. 3018-66, H. S. Bogan, 
Jr., has not established by the preponderance of the evi- 
dence that he is entitled to recover damages from the de- 
fendants, Huffman, and his prayer for damages should be 
dismissed. 


8. Robert D. Huffman and Bette K. Huffman, plaintiffs 
in Civil Action No. 1406-68, have failed to establish by a 
preponderance of the evidence that the defendant, Dis- 
trict Realty Title Insurance Corporation was negligent in 
disbursing the proceeds from the $425,000.00 loan and have 
failed to establish that they are entitled to indemnification 
from said defendant.* 


9. District Realty Title Insurance Company is not en- 
titled to recover on its counterclaim in Civil Action No. 
1406-68 against the Huffmans for indemnification. 


10. The complaint and the counterclaim in Civil Action 
No. 1406-68 should be dismissed with prejudice. 

Counsel for the Intervenor in Civil Action No. 3018- 
66 will present an order and judgment in conformity here- 
with. 


* This paragraph contains an amendment made by order of the Court below 
dated February 26, 1970. See Appellants’ App. 69. 
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APPENDIX B 


: Transcript References Relating to Estoppel 
‘Bestimony of: 


’ H. S. Bogan, Jr. 
Direct Examination by Mr. Kane, at page 29-30. 


Questions by the Court during Direct Examination, page 
69 through the top of page 72. 


Direct Examination by Mr. Kane, page 82 through the top 
of page 84; and pages 88 through page 90. 


Cross-Examination by Mr. Miller, pages 233 through 236. 


Cross-Examination by Mr. Jackson, pages 268 through 273 
and page 283. 


John A. Rushing 


Direct Examination by Mr. J: ackson, page 459, pages 487 
through 489; and pages 492 through 496. 


Cross-Examination by Mr. Kane, from page 504 through 
page 506. 


Cross-Examination by Mr. Miller, pages 578 and 579. 


Re-direct Examination by Mr. Jackson, from pages 585 
through page 587. 


Re-Cross Examination by Mr. Miller, page 597, and ques- 
tions by the Court and Mr. Jackson at pages 601 through 
605. 


Kevin P. Charles 


Direct Examination by Mr. Jackson, pages 664 through 
667 and 678 through 680. 


Cress-Examination by Mr. Kane, page 695. 
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Robert D. Huffman 


Direct Examination by Mr. Miller, from page 986 through 
page 973. 


Cross-Examination by Mr. Kane, page 980 and page 989. 


Cross-Examination by Mr. Jackson, from page 1006 
through page 1009, and pages 1040 through 1052. 


Questions by the Court at conclusion of Re-direct Exami- 
nation, from page 1066 through page 1068. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24, 211 


H. S. BOGAN, JR., 


Vv. 


ROBERT D. HUFFMAN, et al, 


and 


THE PRESIDENT AND DIRECTORS OF | 
GEORGETOWN COLLEGE, 


No. 24,210 


ROBERT D. HUFFMAN, er al, 


| Appellants, 


v. 


DISTRICT REALTY TITLE INSURANCE CORPORATION, 


| 
| 
Appeal from the Judgment of the United States | 
District Court for the District of Columbia | 

| 


BRIEF FOR APPELLEE H. S. BOGAN, JR. 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Did the Trial Court err in concluding that the Appellants are equitably 
| 
estopped to deny that they are required to subordinate their deed of trust to 
that of Appellee President and Directors of Georgetown College? 


2. Did the trial court err in concluding that appellants failed to establish 
by @ preponderance, of the evidence that appellee District Realty Title Insurance 
Corporation was negligent in disbursing the proceeds from the $425,000.00 loan 
from appellee President and Directors of Georgetown College to appellee H. S. 
Bogan, Jr.? 


This case has not been before this Court before. Another appeal on the 
question of Bogan’s entitlement to damages from Huffman is pending in No. 
24,218 in this Court. 


STATEMENT OF CASE 


The Appellee Bogan accepts the Findings of Fact by the trial court, filed 
February 6, 1970 as,a correct statement of the case, with the exception of 
paragraphs 40 and 41 thereof. A synopsis of the relevant facts is as follows: 


: ji. August, 1964 appellants Robert D. Huffman and Bette K. Huffman, his 
wife, 


were owners of certain lots in Square 1045 in the District of Columbia, 
which they had acquired between 1956 and 1964. The lots were improved by 
rental property, which, because of its decaying condition, was no longer econom- 
ical%o operate as residential property. 


ton August 20, 1964, one William E. Richards entered into a contract to 
purdhase these lots from the Huffmans, subject to rezoning. Richards agreed 
to assume existing trusts of $206,238.95, pay $50,000.00 cash, and give back 

a purchase money trust for the balance of the purchase price of $10.00 per 
square foot on approximately 46,000 square feet. The real estate company of 
which appellee Bogan is President represented Richards in the negotiations. 
Richards transferred one-half of his interest in the contract to Bogan on August 


22, 1964 and the other half by deed of January 28, 1966. 


The contract of August 20, 1964 contained the following language relating 
to the deferred purchase money trusts: 


a 
7 


“These trusts are to be subordinated to a construction/ 
permanent loan to be obtained from established lending 
institution.”” (Pl. Ex. 1). 


This language on the face of the contract was designed to satisfy Mr. Rich- 
ards’ requirement contained in his letter of August 17, 1964 and accepted Au- 
gust 20, 1964 by the Huffmans, that 


| 
“(Y)ou agree to subordinate to any construction/per- 
manent loan by a recognized lending institution. ” (PI. 
Ex. 3). 


On October 2, 1964 the parties executed an “Addendum to Sales Contract” 
which reads in pertinent part (Pl. Ex. 4): | 


| 

“The 2d and 3rd Trusts being approximately Two Hundred 
and Eight Thousand Dollars ($208,000.00) is to be subor- 
dinated to a bona-fide construction and/or permanent loan 
and/or a lease from a lessee with a net worth in excess of 

Four Million Dollars ($4,000,000.00). | 


“This addendum shall supercede any conflicting language 
in the aforecited sales contract and counter offer.” 


In reliance upon the promises contained in these documents Bogan pro- 
ceeded to accomplish the preliminary steps necessary to permit development of 
” the property for commercial uses. Bogan and Richards purchased two additional 
lots required to complete the assemblage, and arranged for the closing of an 
alley. Because a proposed lease to Giant Food, Inc. had fallen through, it was 
necessary that Bogan and Richards borrow money to complete settlement of the 
two other lots and payment of the cash down payment to appellants. Bogan 
negotiated a loan of $100,000.00 from the Corporation of Roman Catholic 
Clergymen, but only on condition that its lien be prior to appellees’ trust. 


The parties settled on June 9, 1965 at Realty Title Company. After con- 
siderable discussion appellants agreed to subordinate to the $100,000.00 trust 
in favor of John Perry, the nominee of the Corporation of Roman Catholic 
Clergymen. They received a deferred purchase money note in the amount of 


$214,341.04, secured by a deed of trust containing the following language per- 
SEtetie to subordination: 


“It is understood and agreed that should the parties of 
the first part secure a bona fide construction and/or per- 
manent loan or loans from any recognized lending institu- 
tion to finance the hereinafter described property, then and 
in that event, the Trustees are authorized and directed by 
the holders of the said note to subordinate the lien of this 
Deed of Trust to the lien of said construction and/or per- 
manent loan or loans.” 


Aty the settlement meeting and on several subsequent occasions there was discus- 
sion among the parties and their representatives concerning the necessity for re- 
financing to pay off the existing encumbrances, pay for demolition of the ex- 
isting sub-standard structures, and proceed with the required rezoning, archi- 
tectural and engineering studies. 


The tzial court found that Colonel Huffman knew of Bogan’s refinancing 
activities, and that subordination of the deferred purchase money trust would 
be necessary to effect this refinancing. The Court also found that by his fail- 
ure to protest and his affirmative conduct Colonel Huffman led plaintiff to 
peaere- 

. “that the proposed refinancing was satisfactory to him and 
te that he would do whatever was necessary to assist in the 


$ refinancing so that regular payments on his deferred purchase 
money note could be made.” (Finding of Fact No. 29). 


The refinancing was accomplished in December, 1965, and the Realty Title 
Company sent Colonel Huffman a subordination agreement and three checks 
for sums due him and his father out of the proceeds. Appellants accepted the 
checks but failed to execute the subordination agreement. Several months of 
inconclusive conversation and correspondence followed, prolonged by the ab- 
sence of Colonel Huffman on military duty. It was not until July 14, 1966 
that{ anyone unequivocally informed the Title Company, the appellee Bogan or 


his representative that the appellants refused to sign the subordination agreement. 
, 


This lawsuit was subsequently filed by Bogan to establish the priority of the 


trusts, require subordination, and for damages. 


SUMMARY OF ARGUMENT | 


1. The trial court properly concluded that the Appellants Huffman are 
estopped by their actions from denying that they are required to subordinate 
their deed of trust to that of Georgetown. 


| 
2. The oral and written agreement of Appellants Huffman on June 9, 
1965 to subordinate to subsequent financing contemplated and included loans 


of the type made by the appellee Georgetown in December, 1965. 
| 


3. Appellee District Realty Title Insurance Corporation was negligent in 
disbursing the proceeds of the $425,000.00 loan from Georgetown to Bogan, 
but the Huffmans were not damaged by the negligence. 


ARGUMENT 
ESTOPPEL 


Taking the condition of the facts most favorable to the appellants, the 
* Court properly found that the appellants are prevented |by their own negligence 
from asserting the priority of their lien. | 


“Negligence is not fraud, although it may be evidence 
of it. When a person having a mortgage upon an estate, 
or other interest in it, negligently puts it in the power of 
another to sell or mortgage the property to a’ third person 
who is ignorant of such mortgage or interest, he can not 
afterward assert his own title in priority to the title of 
the party whom he has suffered to be deceived. By negli- 
gence is meant the want of that reasonable degree of dili- 
gence and care which a man of ordinary prudence and 
capacity would be expected to exercise in the same circum- 
stances ... | 


“A mortgagee is likewise estopped to assert his priority 
where he jhas previously neglected to insist upon it, under 
circumstances which imposed upon him such a duty to- 
ward third persons .. .” 


Jones on Mortgages, eighth ed., 1928, Sec. 736 


Thompson on Real Property, Vol. 8, 1963 
Replacement Volume, Sec. 4303 


“The principle is well established that a person who, by 
his words or conduct, voluntarily causes another to believe 
that certain state of things exists and induces him to act 
on such belief so as to change his previous position is estop- 
ped to deny the truth of his representations.” 


“A mortgagee may not assert his lien against a subsequent 
purchaser or mortgagee to whom he made misleading state- 
ments or false representations in regard to payment of the 
debt secured by his mortgage, or the amount remaining due 
upon it, or the property covered by the mortgage, or his 
priority relative to other liens, or other material particulars.” 


Thompson, Ibid 


‘ 


Disregarding any conversations at the June 9 settlement, the Huffmans had 
beth constructive notice and actual notice of the priority of their trust in July 
of 1965. They took no action. Colonel Huffman’s letter to Mr. Habib in Oc- 
tober, 1965 makes no mention of the problem. His letters in November and 
December to the title company make no mention of the problem. His letter 
of December 14, 1965 to Mr. Charles is specifically on the subject of the pay- 
ment of Huffman’s mortgage, the imminent refinancing and the destruction of 
the improvements. Colonel Huffman knew the trust held by his father, as 
well as all the other non-subordinate trusts, must be paid off prior to demoli- 
tion. He knew that if the improvements were demolished, and his lien were 
nqt first, his security would be diminished. He knew that he was not first at 
that time. He knew that Mr. Charles was negotiating a loan in the neighbor- 
hood of $500,000.00, which, by his own figures, was not nearly the minimum 
Sn loan required. His letter specifically discussed subordination in 
relation to his father’s loan, but not one single word about his trust. 


When Colonel Huffman received Mr. Rushing’s letter of December 23, 1965 
he immediately realized that the refinancing had been accomplished, the prior 
liens were being paid off, and he was being asked to subordinate. He immedi- 


ately called Mr. Habib, who told him not to sign, but to consult a lawyer. He 
did not call Mr. Bogan, Mr. Richards, Mr. Charles or the title company to tell 
them of his reluctance to subordinate. 


At this point Colonel Huffman had a duty to acts and he did not. Had he 
acted promptly, the title company could have stopped | payment on checks, held 


releases off record, or otherwise acted to minimize the \damages. Colonel Huff- 


man, on the contrary, cashed the pay-off check sent to him for his father. 


Through Mr. Habib he learned from the title company in mid-January that the 
$100,000.00 lien ahead of his had been paid. Still he took no action to notify 
the borrowers, the lenders, or the title company that he insisted upon priority. 
He finally wrote a letter in March which his attorney and Mr. Habib did not 
mail. It was not until July 14, 1966 that the others received notice of his de- 


mand for priority. 


Colonel Huffman and his agents had a duty to act’ immediately, knowing 
that the others were interpreting their inactivity as consent. Instead, they ac- 
cepted the fruits of their deception, and remained inactive for seven months. 
. They must now be estopped to assert their priority, since they did not assert 
it when justice required. | 


“It is a general rule in equity that where a 
rights, and knowing these rights, sees another 
a mortgage upon property, without disclosing his title, he 
shall not be allowed afterward to set up his title to defeat 
the mortgage. A fortiori, a strong case of estoppel is made 
out when, by conduct or representation, an owner encour- 
ages another to believe that a third person is the owner of 
land and thereby induces the other to take a mortgage on 
the property. Similarly, a mortgagee may lose priority be- 
cause of circumstances which constitute a waiver, or which 
estop him from asserting such priority. This is particularly 
true where there is fraud or negligence on the part of the 

| 


mortgagee. Such estoppel may result where the party claim- 
ing the benefit of the estoppel was misled by a specific 
statement of the party alleged to be estopped. 


“While there are cases in which silence alone is held not 
to affect the rights of a mortgagee, as a general rule a mort- 
gagee who stands by and sees another lending money on the 
same estate without giving him notice of his prior mortgage 
will be held to be estopped from asserting his encumbrance 
as a prior lien against the party whom he permitted to make 
the advance or further loan. In such cases, it is declared to 
be inequitable to allow the mortgagee to profit by his own 
wrong in concealing his claim, thereby lending encouragement 
to the new loan. The conclusion that the holder of a first 
mortgage shall be debarred from asserting his priority is par- 
ticularly applicable where he was affected with notice that 
the person who accepted the later mortgage would not have 
advanced the loan except upon the terms that such loan should 
constitute a paramount charge upon the property in question.” 


36 Am. Jur. Mortgages, Sec. 209, 210 
See also, to the same effect, Annotation: 


Estoppel of one not a party to a transaction involving real 
property by failure to disclose his interest in the property, 
50 A.L.R. 668 at 793 et seg. and cases therein cited. 


See also Kuhn v. Morrison (1896) 78 F. 16 
Pfister v. Cow Gulch Oil Co., 189 F.2d 311 
Gamble v. Cornell Oil Co., 260 F.2d 860 


CONTRACT 


“It appears to be well established that a creditor whose 
debt is secured by a mortgage may, without relinquishing 
his lien, give priority to one whose incumbrance would other- 
wise be junior to his own . . . The courts, however, in giving 
effect to,such a relinquishment of priority, do not consider 
the legal principles involved. If the prior mortgagee makes a 


contract with a junior encumbrancer, on a valid consideration, 
not to assert his mortgage as against the junior! incumbrance, 
it is but to be anticipated that a court of equity would not 
allow him, in violation of his contract, to as his mort- 
gage to the detriment of such encumbrance . . .” 


Tiffany, Law of Real Property, 3rd ed. Sec. 1461 


“The parties may, as between themselves, make a valid 
agreement, though it be verbal only, that one of two mort- 
gages shall be prior to the other, and the order} of record is 
then immaterial unless they are subsequently assigned to other 
persons who have no notice of the agreement; 1 =: 


“A mortgagee has an unquestionable right to waive his pri- 
ority in favor of a subsequent mortgagee . . . But an agreement 
as to priority may be proved by parol . 


“The party benefited by.an agreement to subordinate need 
not be directly a party to such agreement. Thus the advance- 
ment of money by the makers of building loans is sufficient 
acceptance of the vendor’s agreement to subordinate purchase- 
money mortgages to building loans on the same property with- 
out such makers joining in the agreement.” 


Jones, op. cit. Sec. 742 | 


“Priority between separate mortgages on the same property 
may be established by agreements between the parties con- 
cerned . . . In the case of a contention of absence of con- 
sideration for an agreement establishing priority) between 
successive mortgages, the burden of producing evidence in 
regard thereto has been placed upon the party asserting 
absence of consideration. In this connection, it has been 
held that a consent by a mortgagee of a plantation to the 
subordination of his mortgage to that of a junior mortgagee, 
given because the former was convinced that further advances 
from the latter could not otherwise be obtained to carry on 
the operations of such plantation and that it would run to 
waste without further advance with the result that in the event 
all chance of saving the senior mortgage debt would be lost is 
supported by an adequate consideration.” 
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36 Am. Jur. Mortgages, Sec. 225, citing 


Stackmeyer v. Tobin, 139 U.S. 176, 35 L. ed. 123, 11 
S. Ct. 504 


See also 59 CJ.S. Mortgages, Sec. 218 


An agreement fixing the priority to be given to separate mortgages on the 
same property is not within the Statute of Frauds, and such agreement may be 
enforced although the mortgage postponed was the first to be recorded. 


49 Am. Jur. Statute of Frauds, Sec. 197, 585 


Lowen vy. Forsee, 137 Mo. 29, 38 S.W. 712, 59 Am. St. 
Rep. 489. 


§ As to the validity of subordination agreements in the District of Columbia, 


Partridge v. Hynning, 118 U.S. App. D.C. 331, 335 F.2d 
994, cert. den. 380 U.S. 911, 85 Sec. 896, 13 Fed. 2d 
798, appeal after remand 359 F.2d 271, 123 U.S. App. 
D.C. 287, cert. den. 385 U.S. 922, 87 S. Ct. 232, 17 
L. ed. 2d 145 


In this case there are two contracts, one written and one parol. The writ- 
ten contract is contained in the purchase money deed of trust: 


“It is understood and agreed that should the parties of the 
first part receive a bona fide construction and/or permanent 
loan or loans from any recognized lending institution to finance 
the hereinafter described property, then and in that event, the 
trustees are authorized and directed by the holders of said note 
to subordinate the lien of this deed of trust to the lien of said 
construction and/or permanent loan or loans.” 


It is clear that the agreement anticipated the possibility of more than one 
loan, and was not exhausted by the initial invocation, as in Partridge v. Hynn- 
ings, supra. 


| 
| 
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This provision was drafted by the Realty Title Company’s legal department 
on the basis of the language in the contract. (Pl. Ex. 1, 2, 3). It was in the 
deed of trust before anyone arrived for settlement on June 9, 1965. 


It is equally clear that Georgetown University is a recognized lending insti- 


tution. Colonel Huffman admitted it in his deposition. Father Haller explained 
its operations in detail. Anyone with any knowledge of financing knows that 
universities and religious orders are frequent sources of mortgage money. 


The question is whether the $425,000.00 loan is one to which the appel- 
lants were required to subordinate. To answer this question, we must look at 


the circumstances in which the contract was signed and the deed of trust drawn. 
| 
All the parties contemplated destruction of the existing improvements, which 


were not economical to run and a constant source of harassment and irritation. 
Everyone contemplated commercial construction. Everyone knew that in order 

to tear down the existing improvements the first trusts must be paid. Everyone 
knew that before there could be construction there must be destruction. Every- 
one knew this destruction would cost money. Everyone knew that the monthly pay- 
ments on the existing trusts were high in proportion to the balances, because they were 
old and paid down. Everyone knew that Messrs. Bogan and Richards did not have a lot 
of cash for monthly payments, because they asked for and received a reduction from 
$2,100.00 to $1,700.00 in the purchase money trust. Everyone knew that Mr. Bogan 
had kept the District Government off Colonel Huffman’s back by promising to tear 
down the improvements as soon as he got title. Everyone’ knew that the alley 
had been closed but the rezoning denied, that commercial development without 
rezoning was not economical, that reapplication for rezoning would take time 

and money, and that the slum houses must come down naw. Everyone knew 

or should have known that interim financing was an absolute necessity, as soon 
as the tenants could be evicted. 


Colonel Huffman had originally proposed to subordinate to “any substan- 
tial building program” approved by him. Certainly any such “program” would 
entail payment of the existing trusts and destruction of the improvements. The 


12 
fact that this was' accomplished through short term interim financing and not 
through short term construction (i.e. periodic pay-out) financing does not affect 
th purpose for which the financing was obtained. Colonel Huffman agreed to 
subordinate to “loan or loans . . . to finance the hereinafter described property,” 
and the $425,000.00 Georgetown loan was an integral and necessary part of 
that program. The parties contemplated that several loans might be necessary, 
and provided for this possibility. 


The $425,000.00 loan from Georgetown is clearly of the type to which 
the parties anticipated subordination by the agreement in the purchase money 


ae of trust. 


Moreover, the preponderance of the evidence clearly indicates that the 
Huffmans verbally agreed to subordinate to interim financing in the June 9, 
1965 meeting. The actions of ail the attendees are consistent with such an 
agreement. Mr. Charles presented the deal to Georgetown as a first trust be- 
cause he had Huffman’s agreement. Mr. Rushing distributed before he had a 
signed agreement, because Huffman had agreed orally. Huffman’s own letters 
make no mention of priority of his lien, but refer only to his father’s priority. 
My. Charles wasn’t too worried about the delay in getting back the subordina- 
tion agreement, because he had no doubt of his agreement with Huffman. 


Color 1 Huffman deliberately breached his written and oral contracts to 
slbordinate. 


é 


NEGLIGENCE 
As noted above, negligence has been defined as 


“ . (T)he want of that reasonable degree of diligence 
and care which a man of ordinary prudence and capacity 
would be expected to exercise in the same circumstances... 


Jones on Mortgages, eighth ed., 1928, #736 
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Much more recently, this court has defined the real question in negligence 
cases in the following terms: | 


. (T)he concept of “duty” known to the law of 
rete is a rather artifical one, and .. . in deciding whe- 
ther a duty existed, the real mien to be answered is 
whether the law should safeguard the plaintiff from the 
consequences of the defendant’s conduct.” 


Clark v. O'Connor, USCADC No. 22686 (Oct. 15, 1970) 


Applying these rules to the facts of this case, it is obvious that the Title 
Company owed a duty to all the parties to the transaction to distribute the 
proceeds as directed by the parties and in conformity with the agreements of 
the parties. As escrow agent it was not free to substitute its discretion and 
independent judgment for the instructions of the parties. | 


Furthermore, because it is engaged primarily in title surance and settlement 
work, the parties expected from the Title Company a caution based on experience and 
expertise, which would protect all their interests. 


The evidence clearly shows that Mr. Charles wrote to the Title Company 
telling it that the $425,000.00 was coming from Georgetown, and instructing 
the Title Company to obtain a subordination agreement frdm the Huffmans 
and distribute in a certain fashion. The Title Company distributed, but did not 
obtain the subordination agreement. As a result of this failure to obtain the 
subordination agreement the title to the property is clouded, development has 
been delayed, Georgetown did not receive the favored position it was promised 
as consideration for the loan, and Bogan and Georgetown have been plunged 
into five years of expensive litigation. ! 


The action of the title company in failing to obtain the subordination 
agreement before distributing was negligent in that it demonstrated the lack 
of that reasonable degree of diligence and care expected of a man of ordinary 
prudence. No prudent man would advance funds or pay off the debts of 


another man without obtaining the back-up paperwork in proper form. No 
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Title Lawyer or Title Company would distribute funds to a vendor without re- 
ceifing a deed, or distribute loan proceeds before the vendee executed the 
promisory note and deed of trust. Neither will the prudent Title Company 
distribute before they “‘go to record,” i.e., have the necessary instruments prop- 
erly recorded in the public record to establish indisputably the interests of all 
the parties and their priorities. 


The original distribution by the title company and pay-off of existing encum- 
brances before obtaining a properly executed subordination agreement in record- 
ablg form was negligent. The recording of the releases of the preexisting trusts 
and failure to stop payment or demand return of the money from the note- 
holders when the subordination agreement was not promptly executed was fur- 
ther negligence. 


4 


4 If this had been a sale of a residence, and the Huffmans were transferred 
ous of state before they executed a deed, no title company would pay off the 
existing encumbrances, release the trusts, and distribute the residue before an 
exdzuted deed in recordable form was in hand. It would not take the vendors’ 
wogd that they would sign and return the deed. It would not presume that 
because the vendors signed the contract of sale that the deed would be forth- 
cofhing without a hitch. The same decree of care based on common sense and 
experience is to be expected in establishing the proper priority of liens. 


The question remains, however, whether the duty of care is owed to the 
Hufffmans, whose own wrongful refusal to subordinate caused this lawsuit. Put 
in ‘the terms of Clarke v. O’Connor, the question remains whether the law should 
safeguard the Huffmans from the consequences of the Title Company’s act. 

The answer to that question is self-evident. Regardless of the Title Company’s 
negligence, no damage would have occurred to the Huffmans had they carried 
out their duty to subordinate. 


The persons who suffered from the Title Company’s negligence were George- 
town and Bogan. Huffman received cash and a release of his preexisting trusts, 
ang gave up nothing, not even his position in line. Georgetown gave up 

I 


: 
; 
‘ 


ity of liens. He expended 
Company’s duty to obtain 
the subordination agreement. He received instead a clouded title, a lawsuit, and 


substantial expenses and losses. 


The Title Company is not liable to the Huffmans for negligence. The Title 
Company is liable to Bogan for negligence, that liability is the subject of pend- 


ing proceedings in the United States District Court for the District of Columbia. 
| 


CONCLUSION 


This court should affirm the trial court’s decision insofar as concerns the 
Priority of the liens of the Tespective trusts. | 


This court should reverse the trial court and find oes on the part of 
the Title Company, but should further find that Appellants Huffman are not 
Persons to whom the Title Company owed a duty of care, are not persons en- 
titled to be safeguarded by the law, and suffered no damages from the Title 
Company’s negligence. | 


Respectfully submitted, 


MATTHEW A. KANE 


Kane and Koons 
1100 17th Street, N. W. 
Washington, D, C. 20036 


Attorney for Appellee Bogan 
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STATEMENT OF ISSUES 


' i 
1. Did the District Court err in denying Appellant 
| 


Lumpkin's motion for a judgment of acquittal at the close of 


the Government's case? 

} | 
| 
| 


2. Did the District Court err in denying Appellant 
i 


Lumpkin's motion for a judgment of acquittal n.o.v. ox, in 


the alternative, for a new trial at the close of the defen- 
| 


dants' ‘case? 


The pending case has not previously been before this 


Court under the same or similar title. 


STATEMENT OF THE CASE 


A. The Course of Proceedings 


On March 24 and 25, 1970, Appellant, Wilkin D. Lumpkin, 
was trieaG before a jury in the United States District Court 
the District of Columbia on charges of armed robbery (vio- 
tion of D.C. Code §§22-2901, 22-3202), and on two counts of 
a Gangerous weapon (violation of D.C. Code §22-502) . 


Appellant was tried along with two other defendants charged 


with the same offenses >/Appellant was represented by appointed 


counsel. The trial judge was the Honorable John H. Pratt. At 
the conclusion of the Government's case, Appellant's counsel 
movea for a judgment of acquittal, which was denied. At the 
close of all the evidence Appellant's counsel renewed the motion 
judgment of acquittal, which was denied. The case was then 
submitted to the jury, which found Appellant (and each of the 
other defendants) guilty on all counts. After the verdict, Ap- 


pellant's counsel moved for a judgment of acquittal notwithstanding 


the verdict, or, in the alternative, for a new trial; both were 


of a dangerous weapon. 


] 
| 
| 
| 

ao 


on June 2, 1970, Appellant was sentenced for a pezics 
of two to six years for armed robbery, and for a period of 


two to six years for the two counts of assault with a poe 


weapon, said sentences to run concurrently. 


On June 2, 1970, a notice of appeal was filed, and 
opes er was permitted to proceed in forma pauperis by the 
District Court. By order, this Court directed that the appeal 


be docketed and appointed present counsel to represent the 


Appellant. This appeal is filed only on behalf of Wilkin D. 
2/ | 


B. References To Rulings 


Lumpkin . 


The following rulings by the trial judge are pertinent 


to this: case: | 
| 
| 
1. The denial of Appellant's motion for aoautetad at 


the end of the Government's case (fxr. 133). 


2. The denial of Appellant's renewed motion for judg- 
ment of acquittal at the end of all the evidence (Tr.) 219) . 
| 
3. The denial of the motion for judgment of acquittal 


| 
n.o.v. or, in the alternative, for a new trial (April 13, 1970) . 


2/ Neither of the other two defendants, Michael Wilson or Wilbert 
Lee, have appealed their convictions. | 


vu 


C. Statutes and Rules Involved 


District of Columbia Code 
§22-2901: Robbery 


"Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from 
the person or immediate actual possession of ano- 
ther anything of value, is guilty of robbery, and 
any person convicted thereof shall suffer imprison- 
ment for not less than six months nor more than 
fifteen years. (Mar. 3, 1901, 31 Stat. 1322, ch. 
854, §810.)” 


se) 
5) 


§22-3202: Committing Crime When Armed - Added Punishment 


“If any person shall commit a crime of violence 
in the District of Columbia when armed with or having- 
readily available any pistol or other firearm, he may, 
in addition|to the punishment provided for the crime, 
be punished by imprisonment for a term of not more 
than five years; upon a second conviction for a crime 
of violence’ so committed he may, in addition to the 
punishment provided for the crime, be punished by im- 
prisonment for a term of not more than ten years; 
upon a third conviction for a crime of violence so 
committed he may, in addition to the punishment pro- 
vided for the crime, be punished by imprisonment for 
a term of not more than fifteen years; upon a fourth 
or subsequent conviction for a crime of violence so 
committed he may, in addition to the punishment pro- 
vided for the crime, be punished by imprisonment for 
an additional period of time not more than thirty 
years. (July 8, 1932, 47 Stat. 650, ch. 465, §2.)" 


§22-502: Assault with Intent to Commit Mayhem or with 
Dangerous Weapon 


“Every person convicted of an assault with in- 
tent to commit mayhem, or of an assault with a dan- 
-gerous weapon, shall be sentenced to imprisonment 


for not more than ten years. (Mar. 3, 1901, 31 
Stat. 1321, ch. 854, §804.)" 


§22-105: Advising, Conniving, etc. at Criminal offense 


"In prosecutions for any eriminal offense all 
persons advising, inciting, or conniving at the of- 
fense, or aiding or abetting the principal offender, 
‘Shall be charged as principals and not as accesso- 
ries, the intent of this section being that as |to 
all accessories before the fact the law heretofore 
applicable in cases of misdemeanor only shall apply 
to all crimes, whatever the punishment may be. | 
(Mar. 3, 1901, 31 Stat. 1337, ch. 854, §908.)"" 


Federal Rules of Criminal Procedure 


Federal Ruies 92 


Rule 29: Motion for Acquittal 


; “(a) Motion for Judgment of Acquittal. 
Motions for directed verdict are abolished and! 
motions for judgment of acquittal shallbe used 
in their place. The court on motion of a defen- 
‘dant or of its own motion shall order the entry 
of judgment of acquittal of one or more offenses 
charged in the indictment or information. after 
the evidence on either side is closed if the evi- 
dence is insufficient to sustain a conviction of 
such offense or offenses. If a defendant's mo 
‘tion for judgment of acquittal at the close of 
the evidence offered by the government is not 
‘granted, the defendant may offer evidence with- 


‘out having reserved the right. 


"(b) Reservation of Decision on Motion. If 
-a motion for’ judgment of acquittal is made at | 
“the close of all the evidence, the court may re- 
serve decision on the motion either before the 
' jury returns a verdict or without having returned 
a verdict. If the motion is denied and the case 
is submitted to the jury, the motion may be re- 
newed within 5 days after the jury is discharged 
| 


ana may include in the alternative a motion for 
anew trial. If a verdict of guilty is returned 
the court may on such motion set aside the verdict 
and order a new trial or enter judgment of acquit- 
tal. I£ no verdict is returned the court may 
rder a new trial or enter judgment of acquittal." 


D. Statement of Pacts 


Shortly before 9:00 P.M. on November 17, 1969, Wilkin 
Lumpkin (hereinafter referred to as "Lumpkin" or "“Appellant") 
entered Jack's Liquor Store, 1209-7th Street, N.W., Washington, 
D.c. (Tr. 21-23, 88-89). The store was scheduled to close at 
9:00 P.M. and two other apparent customers, later identified 
as Gefendants Michael Wilson and Wilbert Lee, came in at the 
same time as Lumpkin (Tr. 12, 88) . 

There were two or three customers in the store when 
Lumpkin entered (Tr. 21), but except for Wilson and Lee they 


had all left the store before the alleged crime took place (Tr. 


63). No other customers entered the store during the attempted 


robbery (Tr. 63). 
The area inside the store forms a rectangle. A ten-foot 
long counter is along one side of the store. At one end of the 


counter is the door, at the other end a storage area and a gate 


= 


into the behind-the-counter area. Along the wall of the store 
| 


opposite the counter is a long chest-type "ice box" which cuts 
| 


considerably into the customer area. The cash register is on 
the end of the counter next to the storage area. Customers 


have an area of only about 10 feet by 4-1/2 feet in which to 


7 | 
stand.’ There is about a two or three foot area behind the 


counter for the proprietor (Tr. 16-19). 


‘When Lumpkin entered the store, its proprietor, Mr. Moss, 


was busy waiting upon the customers already in the store (Tr.63) 


and his assistant, Mr. Montgomery, was filling up the store's 
"ice box" (Tr. 20). Two or three customers besides Lumpkin and 
| 
defendants Wilson and Lee were in the store (fr. 21) and while 
waiting his turn to be served, Lumpkin passed a brief comment 
with Lee and Wilson (Tr. 23, 71) 2/Neither the proprietor nor 
his assistant had any idea as to the nature of these remarks 
q | 
(Tr. 23, 71, 85)- | 
After the number of customers had awindled down to three, 
Lumpkin, Wilson and Lee, Wilson asked Moss for a half pint of 
rum. When Moss turned his back to get the bottle, Wilson went 
| 
3/ The record is unclear on this point. Neither Moss nor Mont- 
gomery detailed whether Lumpkin actively took part in these“re- 
marks or not. Lumpkin denied any conversation. Since the pos- 
ture of the case on review requires that the prosecution's case 
alone is to be considered, and is to be viewed in the lint most 
favorable to the prosecution, we have set out the facts so as to 


give the Governinent its strongest case against Lumpkin. 


around the counter, ‘put one arm around Moss's neck, stuck a 
hard object in his back, and said “Where's the money? This 
is a stick-up." (Tr. 35-37). Wilson forced Moss to lie on 
the floor (Tr. 37), then held a gun on Moss and tried to 
search him (Tr. 39). Wilson removed two five-dollar bills 
and three one-dollar bills from Moss's right-hand pocket, and 
also removed a ten-dollar roll of quarters lying on top of 
the closed cash register (Tr. 40). 

While Wilson was relieving Moss of his money, Lumpkin 
was on the customer’ side of the counter. Montgomery, Moss's 
assistant, was still at the “ice box.” Lee also was in the 
customer area. After Wilson had gone behind the counter to 
rob Moss, someone warned Montgomery not to en fase 73). 
Montgomery could not say at trial whether it was Lumpkin or 
Lee who warned him (Tr. 73). 


This same unidentified defendant later told Montgomery 


to step behind the ‘counter and lay down on the floor (Tr. 74). 


The third customer was at the end of the ten foot long counter 


next to the door at this time (Tr. 75). Montgomery lay down 
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on the £loor for two or three minutes (Tr. 76), but got up when 
Wilson ‘old him to open the cash register (Tr. 79) - Moss told 


Wilson he would open the cash register if Wilson Saainies him 
get up. 


| 
While Moss was lying on the floor he had turned in an 
alarn. ‘Wilson instructed Moss to stand up and open the cash 


register. As Moss was getting up to open the cash meriocer? a 


Wells Fargo guard, Mr. Zuppello, opened the door of the store 
' 
slightly, stuck his head in, and asked what was going on. Moss 


responded that it was a holdup (Tr. 41-42). At this time, 
| 


Wilson had moved from behind the counter to the customer side 


ana Lee was in the customer area near the cash register. Lump- 


kin was at the far end of the counter next to the door (Tr. 100- 
101). ‘Both Montgomery ana Moss were still behind the counter 
(Tr. 101). Zuppello yelled, "Hold it," and Wilson whirled and 


dropped his gun (Tr. 103). Zuppello ordered Wilson, Lee, Mont- 


gomery and Lumpkin to the wall, but Moss informed him that 


Montgomery was a store employee and so Montgomery did not go to 
| 
the wall (Tr. 104). Zuppello had Wilson, Lee and Lumpkin up 
, | 
against the wall, and was searching Wilson when Oster Grace 


of the Metropolitan Police Department arrived (Tr. 106) . 
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Zuppello and Officer Grace then proceeded to search 
Wilson, Lee and Lumpkin (Tr. 107). Zuppello recovered $13.00 
in bills from Wilson (Tr. 107).Officer Grace found the $10.00 
roll of quarters just beneath Lee's right arm (Tr. 118). He 
aid not recover anything from his search of Lumpkin (Tr. 118, 
129). 

Wilson, Lee and Lumpkin were taken into custody and sub- 
sequently indicted for armed robbery, robbery, assault with a 
dangerous weapon (additionally, Wilson alone was charged with 
carrying a dangerous weapon). Each pleaded not guilty and all 
were tried together before a jury and found guilty on all counts 
of the indictment. Lumpkin received a sentence of two to six 
years imprisonment. 

4/ 
At the trial, Lumpkin maintained his innocence. Accor- 


ding to Lumpkin, he came to the store to purchase some cookies#?/ 


before going home; as was a usual practice of his. He did not 


4/ The principal contention made in this appeal is that Lump- 
kin was erroneously denied a judgment of acquittal at the end 
of the Government's case. On review, the only evidence this 

Court can consider is that which came out in the Government 's 
case. However, this Court's review of the correctness of the 
District Court's refusal to order a new trial, if this Court 

reaches that issue, requires a perspective of the case after 

all the evidence was submitted. For that purpose only we of- 
fer Lumpkin's testimony. 

4a/ It is undisputed that the store sells cookies (Tr. 52). 


particularly notice that anyone came in at the same time he did. 


Since he had never met any of the customers in the store before, 

| 
he did not talk to anyone around him while waiting to make his 
purchase. As he was waiting one of the other customezs pulled 
a gun and began to rob the store. Lumpkin made no move to inter- 
vene but inched towards the door, hoping for a aranen te get out 


of the frore. While the robbery was in progress, the Wells Fargo 


guard intervened (Tr. 176-179) . 
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ARGUMENT 


I. THERE IS INSUFFICIENT EVIDENCE IN THE RECORD TO SUPPORT THE 
CONVICTION OF THE APPELLANT ON ANY OF THE COUNTS CHARGED IN THE 


INDICTMENT. 

With respect to this point, the Court's attention is 
@irected to the following pages of the transcript: Tr. 11-26, 
35-64, 67-122, 125-132. 

A. The Standard of Review In This Circuit 


Does Not Permit Conviction When 
On All The Facts The Inference Of Guilt 


And |Innocence Are Equally Competing 
"Guilt beyond a reasonable doubt" has long been a trouble- 
some matter, for although many profess familiarity with the con- 
cept, verbalization of its nature has proved to be difficult. See 


9 g- Wigmore, Evidence § 2497, at 316, 325 (3d Ed. 1940); McCormick 


On Evidence §321 (1954). The point at which a clear understanding 


of this concept is the most difficult, yet crucial, is distinguish- 
ing between the functions of judge and jury in a criminal case. 
Most often, as in the instant case, the question is raised by a 
motion for a judgment of acquittal. 

The standard in this Circuit for ruling upon a motion for 


a judgment of acquittal at the close of the prosecution's case 
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was set out in Curley v. United States, 81 U.S. App. D.c. 389, 
| 


160 F.2d 229, cert. denied,331 U.S. 837, rehearing denied, 331 
U.S. 869 (1947) and has been applied many times: 


"T™e true rule, therefore, is that a ietat 
judge, in passing upon a motion for directed ver- 
Aict of acquittal, must determine whether upon | 
the evidence, giving full play to the right of} 
the jury to determine credibility, weigh the evi- 
dence, and draw justifiable inferences of fact, a 
reasonable mind might fairly conclude guilt mayen 
a reasonable doubt." 


392, 160 F.2d at 232. The Court went on to add: 


"If [the trial judge] concludes that upon: 
the evidence there must be such a doubt in a 
reasonable mind, he must grant the motion; Or, | 
to state it another way, if there is no evidence 
upon which a reasonable mind might fairly con- 
clude guilt beyond a reasonable doubt, the mo- 
tion must be granted. If he concludes that either 
of the two results, a reasonable doubt or no. 
reasonable doubt, is fairly possible, he must let 
the jury decide the matter. In a given case, pare 
ticularly one of circumstantial evidence, that; 
determination may depend upon the difference be- 
‘tween pure BESS and legitimate inference 
from proven facts. 


From this standard at least two principles eaeoan First, 
the quantum of evidence necessary to convict must be at least 
greater than that sufficing in a civil case. second. although 
the jury can make fair inferences from proven facts, mere specu- 

| 
lation is not permitted. The latter principle permits of further 
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analysis. Juries have always been able to draw inferences from 
facts. Except where there is direct proof of defendant having 
committed the incriminating act, a verdict of guilty always con- 
sists entirely of inferences. For example, defendant hated vic- 
tim and was found standing over victim's body with a smoking 
revolver and his finger on the trigger. A guilty verdict means 
the jury inferred from these facts the guilt of defendant and 
that beyond any reasonable doubt this inference was warranted. 
Speculation can be of two kinds. The first is where the 
proven facts warrant no inference at all. For example, where 
it is only proved that defendant was present at the scene of the 
crime. The second kind of speculation is where the facts warrant 
either of two ora competing inferences, one of guilt and one 
of innocence. An example of this would be where it was proved 
that defendant had physical contact with victim at the edge of 
a cliff but the facts were equally consistent with defendant 
having pushed the victim over or with having unsuccessfully tried 
to restrain the victim from jumping. In such a case the facts 


woul warrant an inference of guilt but without additional facts 


(e.g-, other murder attempts by defendant on victim, or the Like) 


the equally competing inference of innocence would make a guilty 
verdict mere speculation. 


On this analysis the judge's function is easier to ex- 
plain, although not necessarily easier to apply. The law has 
never demanded that the prosecution rebut all reels in- 
consistent with guilt no matter how implausible. See Curley 
vy. United States, supra. Rather, before the judge pemits the 
case nals to the jury, the law demands that the judge | examine 
the possible inferences that can be drawn from the men eee 
case. Unless a reasonable jury could conclude that the infe- 
rence of guilt is so much stronger than the inference oe inno- 


cence th at the choice is beyond reasonable doubt, the suase must 


grant a ‘motion for a judgment oF acquittal. 


| 
In the case at bar, giving full wa ght to all of the 


COIS proof and resolving every credibility question in 
the Government ' s favor, the best that can be said for the Govern- 
ment's case is that it has established equally competing inferences 


of guilt and innocence. 
| 


B. The Four Links In The Government's | 
Proof Did Not Make A Chain Binding Bopel lant | 


At the close of the Government's case, the testimony most 


favorable to the Government showed no more than that Wilkin 
Lumpkin was present at the scene of the crime. 

The first fact the Government sought to prove at trial 
was that the Appellant entered “with” Wilson and Lee. Since 
the store was due to close at 9:00 P.M. (Tr. 12), the fact that 
three people entered one after another just prior to that time 
does not justify the inference that they were cohorts. At one 
point, the store owner testified that he did not know “whether 
he [Lumpkin] was there as part of the set up” (Tr. 53), although 
earlier he had stated that "“[t]hey [Lumpkin, Wilson and Lee] came 
in together" (Tr. 23). The testimony of his assistant, Mont- 


gomery, added nothing to this issue, since Montgomery first | 


stated that he did not notice Lumpkin until aftér he had entered 


’ 


the store (Tr. 70-71). 

On cross-examination, Montgomery said Lumpkin, Wilson and 
Lee came in “together” since they came in one behind the other 
when the store was due to close in a few minutes (Tr. 87-88). 
Despite the prosecutor's attempt, through the use of leading 
questions (Tr. 21), to prove that Lumpkin, Wilson and Lee came 
in "together," nothing more was proved than that the three men 


walked in one behind the other. Obviously if an individual goes 
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to a store a few minutes before closing time and two other 
customers also want to get in before the store closes,' their 
entries will have to be one right after another. The closer 
to closing time it is, the more likely it will be that} people 
approaching the store would have to enter one behind the other. 

The second link in the Government's chain of evidence 

was that Lumpkin, Wilson and Lee spoke together after entering 
the store. Proprietor Moss stated that the “three nor talked 
together for a very short period of time, maybe ten ox 15 
seconds ...." (Tr. 23). He was not able to hear what ‘they 
were talking about (Tr. 23). Mx. Montgomery testified that 
the three men were standing "approximately" in a semi-circle 
while waiting to be served, and that some conversations took 


r 


place (Tr. 71, 85). Montgomery could not hear what was said. 
| 

(Tr. 7k, 85). | 
Such evidence proves little, and is not an indicia of 


Appellant's participation in the planning of a robbery. The 


store's owner testified that the area where customers could 


stand was only about 4-1/2 feet wide and ten feet long (Tr. 


16-17). It is undisputed that at the time of the conversation 


the customer space was occupied by Lumpkin, two or three other 
customers, Wilson, Lee and Montgomery (Tr. 20-21). Obviously, 
then, Lumpkin could ‘not have avoided standing close to some of 
the other customers in such a crowded and confined area. It is 
a simple fact of human nature that people waiting in a line 
often exchange pleasantries with one another. There is no evi- 
dence in the prosecution's case inconsistent with this explana- 
tion of human gregariousness. Society will be in a sad state 
indeed when one must avoid conversing briefly with a stranger 
for fear of being branded as a co-conspirator. 

The third link in the Government's case was the evidence 


that either Lumpkin or Lee warned Montgomery not to move. While 


Moss was being robbed behind the counter, somebody warned Mont— 


gomery not to move and to lie down behind the counter (Tr. 73). 
But not only was Montgomery unable to say which of the customers, 
Lumpkin or Lee, had warned him, he was unable to distinguish at 
all between Lee and Lumpkin at trial (Tr. 73). 

Thus in the light most favorable to the oe Specuonte 


either Lee or Lumpkin participated in the robbery. But since 


5/ Even this concedes, arquendo, a great deal to the Government's 
case. Although, someone apparently gave Montgomery incriminating 
instructions, the only witness, Montgomery, testified on cross- 
examination that it could have been Wilson who spoke to him (Txr.85). 
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Montgomery could not say whether it was Lee or Lumpkin who 
spoke to him, an inference against Lumpkin on this Cece EnOny 
is purely speculative. When a witness says either A or B 
could have committed,the crime, the law does not pemmtiene 
jury to solve the dilemma by convicting both! | 

Tne only other evidence as to who gave Montgomery the 
warning points the finger of participation away from Lumpkin. 


| 
Montgomery testified that the third defendant, the one who 


took no active part in the robbery, was standing closest to 


the door (Tr. 75). The Wells Fargo guard testified that when 
he arrived, Lumpkin was standing closest to the door (Tr. 100- 


101). | 


The fourth and final link in the Government 's chain of 

evidence was the fact that Wilson made neither Lee nor Lumpkin 

Lie down. This fact could be explained by any of three versions 

of the robbery. First, Wilson, as the sole moveant, could have 

had his hands full with Moss and Montgomery, and aeciaea not to 
| 

worry about the two customers on the other side of ca dead 


unless and until they made a move to interfere with the robbery. 


’ Since the front of the store has a large window, wilson (or an 
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accomplice) probably would not have wanted passers-by to see 
customers lying on the floor. Both Moss and Montgomery were 
made to lie down behind the counter where they would not be 
seen, but the space was too small for every one to have been 
there. Second, either Lee or Lumpkin could have been Wilson's 
accomplice and thus responsible for preventing the non-parti- 
cipating customer from interfering. Since the non-participant 
made no move to prevent the robbery or to leave the store, the 
accomplice directed his attention to Montgomery. Third, both 
Lumpkin and Lee could have been accomplices. The point is that 
these are equally competing inferences. In the normal case 


the Court leaves to the jury the choice of factual disputes 


and credibility resolutions. But here we have purposely set 


out the facts in the light most favorable to the Government, 
the issue is whether there was any non-speculative basis for 
the choice of which inference to draw. We submit that the 
Government failed to give the jury any basis whatsoever for 
prefering one inference to another. Without such a basis this 
Choice could not satisfy a “substantial evidence” test or a 


"preponderance of the evidence” test; we fail to see how it 


6/ 


can be guilt beyond a reasonable doubt. 

The four links in the Government's chain fall well 
short of binding Lumpkin to the crime. In stating this we 
are well. aware of those cases where, although each accor 


standing alone is explainable, the sum of the factors leaves 


the innocence of a defendant incredible. Thus the whole may 


exceed the sum of its parts. The reason for this phenomenon 


is that although the explanation of each factor is plausible, 


that they would all come together in a single event is | beyond 
' | 


reasonable probability. This is not that_kind of a case. 


Here the facts arguably proved by the Government taken as a 


whole yield a consistent, plausible interpretation that Lump- 


« 


kin was innocent. 


C. An Equally Competing Alternate Inference: 
Appellant Was An Innocent Bystander 
| | 
Viewing the prosecution's case in its most favorable light 


to the Government, the following version of the events at Jack's 


liquor store is just as inferable as is Lumpkin's guilt. 


6/1 

teller's windows to lie down 

would a jury be justified in finding all of the customers 
were accomplices? We say no, but how, then, is the instant 
case distinguishable? 
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Lumpkin entered the liquor store at closing time and at 
the same time as two other customers. Because the store was 
crowded and others were there first, Lumpkin had to wait to 


make his purchase. The waiting area was small, and as he stood 


to be waited on Lumpkin exchanged pleasantries about the wea-— 


ther, the store's business or something similar, with two other 
customers who were also waiting. When all the customers who 
were in the store had been waited on except Lumpkin and the 
other two late arrivers, one of the customers, later identified 
as Wilson, went behind the counter and pulled a gun. Seeing 
the gun and being afraid, Lumpkin made no move to interfere or 
to run from the store. Either because he was across the counter 
from the ropber and making no moves, or because the other cus- 
tomer was an accomplice and prepared to restrain him, Lumpkin 
was not told to lie down. During the robbery, Lumpkin was 
standing at the end of a ten-foot long counter near the outside 
aoor.” The cash register, where the actual robbery took place, 
was at the other end of the counter. While the robbery was in 
progress, a security guard intervened and began to arrest Lump- 
kin, storekeeper Montgomery, Lee and Wilson. 

This version of what occurred is striking in several 


respects, distinguishing it from the normal case on appeal 
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on insufficient evidence grounds. First, taken as a whole, it 


does not require the Court to believe an extraordinary coming- 
together of circumstances. The version is logical, consistent, 
and most importantly it is not unusual in any respect.| Second, 
this version relies completely on the Government's case and does 
not require any favorable credibility resolutions fromthe jury. 
Third, nothing in the Government's case need be ignored, for no- 
| 


thing is inconsistent with Lumpkin's innocence. 


Inferring Lumpkin's innocence from the Government 's case 
is no less compelling than inferring his guilt. At most, the 
inferences are equally compelling and the jury's verdict is pure 


speculation. Thus the verdict must not be allowed to stand. We 
| 


show below why the jury may have reached this verdict.) 
| 


D. The Jury May Have Confused The Evidence 
Against Lumpkin With The Much Stronger 
Government Case Against Lee 


In any case on appeal raising the issue of insufficient 
evidence in the face of a contrary jury verdict, the question al- 
| 
ways comes to mind why the jury would have accepted such a minimum 


quantum of evidence. In the normal case the reason for the unsus- 


tainable verdict is not apparent. We submit that the reason for 
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the jury's error is clearer in this case. 
When examined analytically, it can readily be seen that 
the total evidence against defendant Lee was far greater than’ 


that against Lumpkin. Wilson freely admitted that he and Lee 


were prior acquaintances and had gone to school together, and 


had been in a juvenile institution together (Tr. 138). Also, 
when the security guard and the police officer searched the 
store's occupants, a roll of the store's money was found beneath 
Lee’s arm. These two facts were probably sufficient to convict 
Lee. 

By contrast, nothing was put in evidence to prove Lumpkin 
knew either Wilson or Lee. Wilson admitted his acquaintanceship 
with Lee but denied knowing Lumpkin (Tr. 138). Lumpkin vigorously 
denied it as well. None of the money taken in the robbery, nor 
any other tangible evidence, was found on or near Lumpkin. 

But although the differing evidence between Lee and Lump- 
kin is apparent on reading the case record, it may not have been 
nearly so clear at the trial. Not only were all three defendants 
7/ Of course acceptance of any particular thesis of why the jury 
erred is unnecessary to a reversal of the case. Yet where possi- 


ble reasons are apparent, their notation adds perspective to the 
case. 


tried together, which creates some problem of separating them 


in the jury's mind, but the jury was constantly being confused 
at the trial as to who was whom, and as to whom a particular 
piece of evidence was applicable. On at least four odeasions 
in a 250-page record, the identities of Lee and Lumpkin were 
confused (Tr. 117, 127-128, 186, 193). One of these donfusions 
was as to the most damaging evidence against Lee: that the 


| 
roll of coins had been found under his arm. This goes a long 


way towards explaining why the jury may not have distinguished 


the evidence against Lee from that against Lumpkin in reaching 
its verdict. 


E. Prior Decisions In This Circuit 
Demand Reversal In This Case 


: | 
Many times this Court has overruled trial Iusaee for 


8/_ i 


failing to grant motions for judgment of acquittal. A study of 


these cases leads one to the conclusion that the Suidaice against 
| 


8-g-, Bailey v. United States, 135 U.S. App. Dice 95, 416 
= 2G 1110 (1969); Borum v. United States, 127 U.S. App. D.C. 48, 
380 F.2d 595 (1967); Hilt v. United States, 124 U.S. App. D.C. 313, 
365 F.2d 504 (1966); Goodwin v. United States, 121 eae App. D.C. 
9, 347 F.2d 793, cert. denied 382 U.S. 855 (1965); us v. United 
States, 117 U.S. App. D.C. 15, 324 F.2a 893 Gocate Seo Vv. 
United States, 115 U.S. App. D.C. 332, 319 F.2d 733, rehearing de- 
nied, (1963); Campbell v. United States, 115 U.S. App. D.C. 30, 
316 F.2d 681 (1963); Kemp v. United States, 114 U.S. App. D.c. 88, 
311 F.2d 774 (1962); Scott v. United States, 98 U.S. App. D.C. 105, 
232 F.2d 362 (1956); Cooper v. United States, 94 U.S. APP- D.C. 
343, 218 F.2d 39 (1954). 


Lumpkin was at least as much the product of jury speculation 
and conjecture as in other cases where this Court has reversed 
for insufficient evidence. 

Bailey v. United States, 135 U.s. App. D.C. 95, 416 F.2a 
1110 (1969) is controlling here. In that case defendant Bailey 
and an unidentified man were seen on a number of occasions to- 
gether shooting dice and standing together. An employee of a 
nearby company, carrying a large sum of money to deposit in the 
bank, noticed Bailey and the unidentified man standing near the 
employee's car. As the employee approached his car, the uniden- 
tified man drew his gun and took the money. Bailey stood only 
ten feet away at this time and when an eyewitness shouted "They 
are robbing him,” Bailey and the unidentified gunman ran away 
together. They were pursued but kept running together for some 
three or four blocks and out-distanced their pursuers. Bailey 


was later arrested, but the unidentified gunman was never caught, 


nor was the money recovered. Id. at 96-97, 416 F.2d at 1111-12. 


At the close of the Government's case Bailey moved for a 
judgment of acquittal but it was denied. This Court reversed. 
id. at 101, 416 F.2d at 1116. The Court stated "that the Govern- 


ment’s ambiguous evidence against appellant left too much room 


for the jury to engage in speculation ...." Id. Bailey's prior 
association with the robber, his presence at the Boe of the 
crime and his flight in the same direction were verahincereicens 
to enable a reasonable juror to “find a taint of eoeeeiaaey cece” 
id. at 99, 416 F.2d at 1114. Nor did the Governments proot ex- 


pose Bailey "as a planner of the robbery, or as an aide or look=- 
| 


out in its consummation." Id. 


Bailey is indistinguishable from the instant case. Lump- 
| 


kin's presence at the scene of the robbery is even less incrini- 


| 
nating than Bailey's. Lumpkin was in a small, crcsedEstore with 
one or perhaps two robbers, one of them armed. Lumpkin did no- 
| 


thing positive to indicate any complicity on his part) in the crime. 


Nothing in the record indicates that he acted as the ‘Lookout or 


as an aide in the robbery in any aspect. His presence in the 
| 


| 
store as a customer was perfectly legitimate. The only prior 
| 
association with Wilson and Lee was a passing comment) in the 


store, in any view far less than in the Bailey case. Unlike Bailey, 


Lumpkin did not attempt to flee. Clearly, under the standard set 


in Bailey, this Court must find the evidence insufficient to with- 
ir 
stand a motion for judgment of acquittal. Here, too, | the jury 


had only room to speculate and conjecture. 


Another relevant is Coover v. United States, 94 
U.S. App. D.C. 343, 218 39 (1954). There the victim was 
robbed by either two or sxx men. Two ropbers fled in a car 
wnose license plate was ; ified by the victim. One robber 
was identified as Bullard, and the car in which the robbers 
fled was being purchased by appellant Cooper. Both Cooper and 
Bullard drove the car upon occasion. Cooper's fingerprints 

founda on the steering wheel of the car. Despite the fact 

that it was proved at trial that Cooper went to his cousin, 
told her he was in trouble, and asked her to give him a false 
alibi for the day of the robbery, this Court held that the mo- 
tion for judgment of acquittal shoule have been granted. id. 
at 345, 218 7.24 at 41. This Court recognized that the evidence 
could have raised an inference of Cooper's guilt, yet it Bera: 
such a finding would be only surmise and conjecture without ad- 
Gitional proof. Id. at 346, 218 F.2d at 42. Plainly, the facts 
were equally consistent with an inference of guilt or innocence. 

That is precisely the situation in the instant case. 
Tnere is much direct proof against Wilson, some against Lee, but 


absolutely none against Lumpkin. Lumpkin's entering the store 


at the same tine as Wilson and Lee might create suspicion, but 


j 


the judge must not let the jury "act on what would necessarily 
| 


be only surmise and conjecture, without evidence." id. at 346, 


218 F.2d at 42. | 


The Government need not negate all inferences consistent 


with teocence which could arise from Lumpkin's presence in the 
store. But here it has failed to rebut an equally compellin ’ 

reasonable inference of innocence. Therefore, the verdict must 
be reversed. Curley v. United States, supra. 


F. The Evidence Does Not Permit Conviction 


On A Theory of Aiding And Abetting 
| 


The cases discussing the concept of aiding and abetting 


_make it’ equally clear that Lumpkin's conviction cannot stand. 


fo convict an accused of aiding or abetting the commission of 


a criminal offense under Section 22-105 of the District of Colum=- 
\ 


bia code,2/mere presence at the scene of the crime is not sufti- 


cient. Allen v. United States, 103 U.S. App. D.C. 184, 186, 257 


F.2a 188, 190 (1958) (Washington, J., dissenting) . 


9/ Aiddng and abetting is a lesser included offense in this 
jurisdiction, so even if a person does not take an overt or 
active part in a crime, he will be charged as a principal 
if he advises, incites or connives at the offense, or jaids 
or abets the principal offender. D.C. Code Ann. §22-105. 


An inference of criminal participation may be drawn only 
it is proved that presence is meant to assist the commission 
the offense or is pursuant to an understanding that the ac- 

cused is on the scene for that purpose. Hicks v. United States, 
150 U.S. 442, 449-51 (1893). To transform presence into aiding 
and abetting, the Government must show that it designedly en- 


il/ 


couraged the perpetrator > %acilitated the unlawful act, (as 


12/ 
when the accused acts as a lookout), or stimulated others to 


13 
render assistance to the criminal act 2°/» piresence without 


these or similar attributes is insufficient to identity the ac- 


cused as a party to the criminality.” Bailey v. United States, 


135 U.S. App. D.C. 95, 99, 416 P.2a 1110, 1114 (1969). E.g., 


Stevens v. United States, 115 U.S. App. D.C. 332, 334, 319 F.24 


733, 735 (1963); Kemp v. United States, 114 U.s. App. D.C. 88, 
89, 311 F.2d 774, 775 (1962). 


A sine qua non of aiding and abetting is guilty 


10/ People v. Villa, 156 Cal.App. 24 128, 318 P.2a 828, 833- 
34 (1957). 

1l/ Story v. United States, 57 App. D.c. 3,4, 16 F.2d 342, 
343 (1926), cert. denied 274 U.S. 739 (1927). 

i2/ People v. Ellhammer, 199 Cal. App. 24 777, 18 Cal. Rptr. 
905, 908 (1963). 


13/ United States v. Garquilo, 310 F.2a 249, 253 (2a Cir., 


1962). . 


14/ 
' participation by the accused. “In order to aid and abet ano- 


ther to commit a crime it is necessary that a defendant ‘in 


some sort associate himself with the venture, that he partici- 


; | 
pate in it as in something that he wishes to bring about, that 


he seek by his action to make it succeed.'” Nye & Nissen v- 
United States, 336 U.S. 613, 619 (1949); United States _v. Peoni 


United States'v- Peoni, 
| 
100 F.2d 401, 402 (2a Cir., 1938). | 
| | 
We have set forth all the evidence presented by the 


| 
Government against Lumpkin. Nowhere has it been proved that 
he participated in the crime, or associated with Wilson and Lee. 


It has not been shown that he was acting as the "lookout." 


Nothing more than his presence at the scene of the arrest has 
| 


| 
been shown, although something more, “such that from it core a 


jury might be able to find guilt beyond a reasonable doubt" is 


necessayy. Allen v. United States, 103 U.S. App. D.C. 184,186, 


257 F.2d 188, 190 (1958) (Washington, J., dissenting). “The 


14/ See. eg., Bailey v. United States, 135 U.S. App. D.C. 95, 
98, 416 F.2d 1110, 1113 (1969); Long v. United States, /124 
U.S. App. D.C. 14, 20-21, 360 F.2d 829, 835-36 (1966); Stevens 
v. United States, 115 U.S. App. D.C. 332, 334; 319 F.2a 733, 
735 (1963) - 


‘something more’ must be probative of knowledge by the defen- 
Gant that a crime was being committed and of some conscious 
effort to assist or protect the criminal conduct of the prin- 
Cipal offender." Id. at 186, 257 F.2d at 190 (Emphasis in the 
original) . 

The Government did not show that Lumpkin shared in Wil- 
son's criminal intent. Furthermore, it showed neither conduct 
of an affirmative nature nor even mere negative acquiescence. 
See Johnson v. United States, 195 F.2d 673, 675-76 (8th Cir., 


1952). “In fact, it has been held that the mere fact that one 


is present _at the scene of a crime, even though he may be in 


sympathy with the person committing it, will not render him an 
is/, 


aider and abetter." Id. (Emphasis supplied). ince Lumpkin's 


presence at the scene of the arrest and his entirely passive 


behavior there do not supply the missing probative evidence, 
this Court must reverse and direct the entry of a judgment of 
acquittal. See Bailey v. United States, 135 U.S. App. D.C. 95, 
98, 416 F.2d 1110, 1113 (1969). 

15/ See, e.g., United States v. DiVito, 198 F.2d 3 (7th Cir., 


1952); United States v. Peoni, 100 P.2d 401 (2d Cir., 1938); 
People v. Hill, 77 Cal. App. 2d 287, 175 P.2d 45 (1946). 


II. EVEN IF JUDGMENT OF ACQUITTAL WAS PROPERLY DENIED BY THE 
TRIAL JUDGE, THE CASE MUST BE REMANDED FOR A NEW TRIAL, DUE TO 
THE ERRONEOUS DENIAL OF APPELLANT'S MOTION FOR A NEW TRIAL 


FOLLOWING THE VERDICT. 


With respect to this point, attention is additionally 


| 
directed to the following pages of the transcrips: Tr. 135- 


169, 172-218. 


A. The Standard For Ruling Upon a Motion 
or A New Trial In This Circuit 


—__For A New Trial in This Circuit 
| 
Judge Holtzoff described the standard for ruling upon 


a motion for a new trial in United States v. Wilson, 178 F. 


Supp. 881, 883 (D.D.C. 1959). .There he stated: 
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“There is, however, a vary definite distinc 
tioa between a motion for a judgment of acquittal 
ana a motion to set aside the verdict: [and order 
a new trial] on the ground that it is contrary to 
the weight oz the evidence. A motion for a judag—- 
ment of acquittal raises the question of law whe- 
ther there is any substantial evidence whatsoever 
justifying, a conviction. A motion to set aside 
the verdict on the ground that it is contrary to 
the weight of the evidence introduces an entirely 
Gitferent issue, namely, wnether on weighing all 
o= the evidence on both sides, it heavily prepon- 
Gerates against the verdict." 


ic. 

Judge Holtzoff had previously illuminated this area in 
Uniteé States v. Robinson, 71 F.Supp. 9, 10-11 (D.D.c. 1947). 
There ne stated: 


"{OJn a motion for a new trial on the ground 
the verdict is against the weight of evidence, the 
power of the Court is much broader [than in ruling 
on a motion for judgment of acquittal]. On such 
an application, the Court may weigh the evidence 
and consider the credibility of witnesses. I£ the 

.Court reaches the conclusion that the verdict is 
contrary to the weight of the evidence and that a 
miscarriage of justice may have resulted, the ver-= 
Gict may be set aside and a new trial granted.” 


id. 
An appellate court has considerable flexibility in re- 
viewing a conviction based on insufficient evidence. 9 Moore's 


Federal Practice {29.09 (2d Ed. 1970). It may order a new trial 


after reversal of a conviction for insufficiency of evidence 


a” ” 
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; | 
even if it finds the trial court erred in not granting a mocion 


for acquittal /sryan Vv. United States, 338 U.S. 552 (1950) ° 

See Austin v. United States, 127 U.S. App. D.c. 180, 129-94, 382 
F.2d 129, 138-43 (1967) .° | 
_B. On Weighing All The Evidence On Both Sides, 


It Heavily Preponderates Against The Verdict 
What little evidence the Government producea concerning 
Lumpkin has already been considered. The evidence presented by 


the defense lends even further crecence to Lumpkin being an inno- 


cent bystander to this crime. | 
| 


Wilson testified that he dia not talk to Lumpkin before 
the robbery (Tr. 138), and he had never seen Lumpkin pezore that 
night (Tr. 137). Furthermore, Wilson testified that Lumpkin was 
not standing together with. Lee pefore the robbery (tr. 140) and 
that one of his co-defendants was buying cookies in the store 
(Tr. 145-46) > /cumpicin testified that he often pought cookies 
at that Eeere (Tr. 177). Wilson testified that he told Lee and 


16/ The trial judge has much more limited power. He is bound by 
Fed. R. Crim. P. 29 to grant a judgment of acquittal n.o.v. if 
Phere was insufficient evidence to take the case to the jury. 9 
Moore's Federal Practice §29.09 (2d Ed. 1970). A remand to the 
ae SS = wi “, 
trial court to make the necessary factual determination of whe- 
ther a new trial is warranted may be authorized. Austin _v. Uni- 
tea States, supra; Riggs v- United States, 280 F.2d 949, 955 
(Sth Cir., 1960). 

_17/ Tne evidence is clear that the store sells cookies (Tr. 52) . 


we wcbe§ 


Lumpkin not to move (Tr. ang to stand against the “cooler” 
(Tx. 149). Lee testifieé that he Gicé not know Lumpkin before 
the crime (Tr. 209) and that Lumpkin did not threaten Moss or 
Montgomery (Tx. 216). 

Lumpxin produced a character witness (Tr. 196-204) who 
testified to his veracity. Lumpkin testified that he went into 
the store to buy sae cookies (Tr. 177). Lumpkin also testified 
that he had not Known Wilson and Lee before the robbery (Tr.173). 


The Gefense's case further butressed the theory that it 


Wilson GidG have an accomplice it was Lee. Both Lee and Wilson 


re unknown to Lumpxin, but Wilson and Lee acmitted knowing 
each other in school and in a juvenile institution (Tr. 108). 


If the jury could make any legitimate inference from prior asso- 


Ciation, it ha@ to be against Wilson and Lee, not Lumpkin. 

In sum, the record presents insufficient evidence to are 
Appellant to prison. We submit-that the jury could only have ar=- 
rived at its verdict through speculation and conjecture, and 
therefore judgment of acquittal should be enterec by this Court. 
However, in the alternative, we pray that this Court wili order 


a new trial in order to prevent a miscarriage of justice tron 


occurring. 
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CONCLUSION 


| 
For the reasons set forth in this brief, Appellant 
| 


submits that the judgment of the trial court should oS ze- 


versed and the indictment against this defendant dismissed. 


Respectfully submitted, 
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ISSUES PRESENTED * 


In the! opinion of appellee, the following issues are 
presented: 


I. Was evidence that appellant accompanied and con- 
versed with two men who robbed a liquor store at gun- 
point, while appellant moved between the window of the 
store and the cash register, sufficient to support his con- 
viction for armed robbery as an aider and abettor? 

II. Did the trial court abuse its discretion in denying 
appellant’s motion for a new trial? 


* This case hag not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,410 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


WILKIN D. LUMPKIN, APPELLANT 


Appeal from the United States District Court 
| for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a four-count indictment filed February 3, 1970, Wil- 
kin D. Lumpkin, Wilbert Lee and Michael J. Wilson were 
charged ‘with armed robbery, robbery, and two counts 
of assault with a dangerous weapon in violation of 22 
D.C. Code $§ 3202, 2901 and 502. On March 24, 1970, 
they appeared before Judge John H. Pratt for trial, and 
on the following day each was found guilty by a jury of 
armed robbery and two counts of assault with a dan- 
gerous weapon.’ On June 2, 1970, Lumpkin was sen- 


1 Wilson was also found guilty of carrying a pistol without a 
license in violation of 22 D.C. Code § 3204. 


(1) 
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tenced to two to six years on the count charging armed 
robbery, and one to three years on each of the two counts 
charging assault with a dangerous weapon. The sentences 
were ordered to run concurrently. This appeal followed.* 

Just before 9:00 p.m. on November 17, 1969, Ben- 
jamin Moss, owner of Jack’s Liquor Store at 1209 7th 
Street, N.W., was preparing to close his store for the 
day (Tr. 11-12). Moss was behind the counter, and 
James Montgomery, a stock clerk, was filling a refrigera- 
tion chest located two feet inside the front door (Tr. 16, 
19, 70). The store is small, its dimensions approximating 
twelve by twenty feet, with a counter parallel to the 
longer sides (Tr. 14-15, 17, 19). A cash register sits on 
the counter in the rear of the store (Tr. 18). At the 
front of the store is a window extending from two feet 
above the sidewalk to a height of eight feet (Tr. 19).* 

As two or three customers were being served, Moss 
and Montgomery saw appellant, Lee and Wilson enter at 
the same time (Tr. 23, 88). The three conversed for 
about fifteen seconds, but the content of their conversation 
was not discernible (Tr. 23, 71). When the other cus- 
tomers had left the store, Wilson asked Moss for a pint of 
rum (Tr. 25, 63-64, 71, 88). As Moss turned to reach 
for a bottle from the shelf, Wilson stepped behind the 
counter and, with an arm around Moss’ neck and a hard 
object in his back, stated, “It’s a stick-up. To the floor.” 
(Tr. 26, 35-37, 72-73.) Simultaneously one of the other 
two men warned Montgomery not to move and directed 
him to lie on the floor behind the counter. The third man 
stood at the end of the counter (Tr. 74-75, 87). Moss 
and Montgomery complied with their instructions. As 
Moss fell to his back behind the counter, Wilson took a 
roll of quarters from the cash register and $13.00 in bills 
from Moss’ pants pocket, tearing his pants and under- 
clothing in the process (Tr. 37, 39-40). As Wilson stood 


2 Wilson and Lee did not appeal from their sentences. 


* See Government’s Exhibit No. 1, which is included in the record 
on appeal. 
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over him. with a gun in his hand, Moss pleaded that he 
not be harmed and offered to surrender his money (Tr. 
39, 78-79). Montgomery, meanwhile, attempted to open 
the cash register as directed by one of the three men, but 
he was unsuccessful (Tr. 78-79). As he arose from the 
floor, Montgomery noticed that the robber who had pre- 
viously stood near the end of the counter‘ was now 
closer to the area where he had been lying.® This man 
was neither Wilson nor the man who had instructed 
Montgomery not to move (Tr. 74-75). 

Moss was then ordered to open the register. As he 
stood and placed his hands on the register, Donald Zup- 
pello, an employee of Wells Fargo Alarm Services com- 
missioned as a special officer in the District of Columbia, 
entered the store (Tr. 42, 79, 94). In a response to a call 
received ‘at 9:02 p.m.,° Zuppello had arrived at Jack’s 
Liquor Store and seen several persons inside. Opening 
the unlocked door, he heard Moss say “holdup” (Tr. 80, 
100-101). As Zuppello entered, appellant was closest to 
the door looking toward the cash register; Lee was 
farthest from the door, and Wilson was between the two 
of them (Tr. 100-101). Wilson turned away from the 
cash register, dropping a gun to the floor (Tr. 102). 

After recovering a revolver, loaded with five rounds of 
.82 caliber ammunition, from the floor where Wilson had 
dropped it, Zuppello directed appellant, Wilson and Lee 
to stand against the wall. He then searched Wilson and 
found $13 in bills (Tr. 105, 107-108). Thereafter Officer 
Thomas Grace of the Metropolitan Police arrived on the 
scene and found a roll of quarters sitting on two cases 
of soda directly under Lee’s arm (Tr. 119). 


+ At tPial Montgomery pointed to this area as depicted on Govern- 
ment’s Exhibit No. 1, and it was marked “D-1” by the prosecutor 
(Tr. 75). 


5 Montgomery pointed to this area as depicted on Government’s 
Exhibit No. 1, and it was marked “D-2” by the prosecutor (Tr. 
75-76). 


®*Moss had activated a burglar alarm while lying on the floor 
(Tr. 41). 
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During the entire time appellant and the two co- 
defendants were in the store, Wilson never ordered ap- 
pellant to do anything (Tr. 80). At trial Wilson ad- 
mitted perpetrating the robbery but denied that he was 
in any way assisted by appellant or Lee in this venture 
(Tr. 136-137). Wilson acknowledged that he saw appel- 
lant and Lee standing in front of a barber shop next to 
the liquor store for about five or ten minutes before he 
entered the store himself (Tr. 189). He stated that, once 
inside, he observed appellant and Lee walking toward the 
door and ordered them to stop because he was afraid they 
had heard him demand money from Moss (Tr. 148-149). 
He later stated that appellant and Lee approached the 
door before any money was demanded (Tr. 150). Wilson 
denied that he entered the store at the same time as ap- 
pellant and Lee. He further testified that it was he who 
instructed Montgomery to lie on the floor (Tr. 140-141, 
156). Though he acknowledged withdrawing a gun from 
his pocket as he went behind the counter, Wilson denied 
placing his arm around Moss’ throat or even touching 
Moss (Tr. 153, 155, 167). 

Appellant testified that on the afternoon of the offense 
he left his home in Maryland and, after wandering around 
several art galleries in Washington, arrived at the home 
of a friend on 11th Street (Tr. 180-183). Leaving his 
friend at about 9:00 p.m., he proceeded to Jack’s Liquor 

tore to buy some cookies (Tr. 177, 185). After linger- 
ing outside for a time, appellant entered the store, picked 
up a package of cookies from the rear of the store, left 
a dime on the counter and advanced toward the door (Tr. 
186-188). At this point Wilson ordered appellant to “be 
still,” whereupon appellant walked to the cooler and re- 
mained there (Tr. 189). Appellant further testified that 
the only times he saw Lee were when he entered the store 
and when they were lined up against the wall by the 
police (Tr. 189). ; 


5 
ARGUMENT 


I. Evidence of appellant’s guilt, though circumstantial, 
was sufficient to show beyond a reasonable doubt that 
he knowingly participated in an armed robbery. 


(Tr. 11-189) 


One who knowingly participates in the commission of 
a criminal] act thereby aids and abets the principal and is 
similarly liable. 22 D.C. Code § 105; see Nye & Nissen 
v. United States, 336 U.S. 613 (1949). Guilty participa- 
tion, a prerequisite to liability as an aider and abettor, 
may be inferred from presence at the scene of the offense 
coupled with an intent to assist. Hicks v. United States, 
150 U.S. 442 (1893); Bailey v. United States, 185 U.S. 
App. D.C. 95, 416 F.2d 1110 (1969). Such intent, as 
shown by attending circumstances, renders one liable as 
an aider and abettor even though he does not physically 
assist the principal. Hicks v. United States, supra; 
Thompson. v. United States, 1382 U.S. App. D.C. 38, 405 
F.2d 1106. (1968) ; Long v. United States, 124 U.S. App. 
D.C. 14, 360 F.2d 829 (1966) ; cf. Bailey v. United States, 
supra. 

Viewed in a light most favorable to the Government, 
the evidence in the case at bar shows that minutes before 
Jack’s Liquor Store closed on November 17, 1969, appel- 
lant, Wilson and Lee entered the store at the same time. 
After waiting for other customers to leave and conversing 
among themselves for about fifteen seconds, Wilson asked 
Moss, the proprietor, for a bottle of rum. As Moss turned 
around to reach for the bottle, Wilson stepped behind the 
counter, placed an arm around Moss’ throat, and robbed 
him at gunpoint. Simultaneously either appellant or Lee 
ordered the stock clerk to lie on the floor while the third 
member of the trio positioned himself at the end of the 
counter nearest the front window. Montgomery, the stock 
clerk, was thereupon directed to open the cash register. 
Significantly, as Montgomery arose, he saw that the third 
man who had previously stood near the window was now 
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in the area of the rear counter where the cash register 
was located. When the clerk was unable to open the reg- 
ister, Moss was directed to do so. Before the register was 
opened, however, the Wells Fargo guard arrived, and the 
robbery was over. 

The sufficiency of the Government’s case depends upon 
whether reasonable jurymen must necessarily have had 
@ reasonable doubt as to appellant’s guilt. Curley v. 
United States, 81 U.S. App. D.C. 389, 160 F.2d 229, cert. 
denied, 331 U.S. 837 (1947). Evidence of guilt need not 
compel conviction but must merely be capable of support- 
ing a guilty verdict. Crawford v. United States, 126 U.S. 
App. D.C. 156, 375 F.2d 332 (1967). This standard is 
properly applied to circumstantial as well as direct evi- 
dence. Holland v. United States, 348 U.S. 121 (1954); 
Hunt v. United States, 115 U.S. App. D.C. 1, 316 F.2d 
652 (1963). Intent must generally be shown through 
circumstantial evidence. E.g., Anderson v. United States, 
406 F.2d 529 (8th Cir. 1969). In the case at bar such 
evidence is more than adequate to establish appellant’s 
guilty participation. 

Appellant entered the liquor store shortly before closing 
time accompanied by two men who actively participated 
in the robbery.” Viewed in light of their subsequent con- 
versation, the trio’s contemporaneous entry strongly sug- 
gests they were subjectively “together.” Cf. Thompson v. 
United States, supra. It is conceivable that two persons 
intending to commit a robbery might enter their victim’s 
store at the same time as an innocent bystander and po- 
tential witness. It is unlikely, however, that they would 
converse for fifteen seconds with such a person. It is 
more unlikely that they would initiate a robbery before 
such a person could exit, knowing that he was in the 
process of departing. It is highly improbable that they 
would grant such a person freedom of movement during 


* This of course assumes that appellant himself was not the man 
who directed Montgomery to lie on the floor. 
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the robbery.* It is inconceivable that an innocent by- 
stander, “after seeing the gun and being afraid,” * would 
exercise such freedom by moving toward Wilson, the gun- 
man, at the height of the robbery. Weighing probabili- 
ties, “it is so probable that [appellant] is guilty that it 
would be unreasonable to believe otherwise.” *° 

Analogizing the evidence of his guilt to “links in a 
chain,” appellant would have the Court consider each 
“link” of ‘evidence individually in appraising the overall 
strength of the Government’s case. It has been consistent- 
ly held, however, that in determining whether a motion 
for judgment of acquittal has been properly denied, the 
Government’s case must be viewed in its entirety. E.g., 
United States v. Harris, supra note 10; Hunt v. United 
States, supra. 

Appellant further asserts that the evidence of his guilt 
is, in effect, ambiguous in that it gives rise to “an equally 
compelling, reasonable inference of innocence” (Appel- 
lant’s Brief, p. 29). As to circumstantial evidence, how- 
ever, it is the function of the jury to “weigh the chances 
that the evidence correctly points to guilt against the pos- 
sibility of inaccuracy or ambiguous inference... . [T]he 
jury must use its experience with people and events in 
weighing the probabilities.” Holland v. United States, 
supra, 348 U.S. at 140. Obviously the jury found no sig- 
nificant ambiguity in the evidence of appellant’s guilt. 

Considered in its entirety, the evidence in the case at 
bar, though circumstantial, clearly shows not mere pres- 
ence and innocent prior association on appellant’s part, 
as was true in Bailey v. United States, supra,” but that 


*There was more than ample room behind the counter where 
appellant could have been forced to lie on the floor. See Govern- 
ment’s Exhibit No. 1. 


* Brief for Appellant, p. 22. 


1° United States v. Harris, D.C. Cir. No, 22,742, decided August 
12, 1970, siip op. at 28 n.44. 


The case at bar is readily distinguishable from Bailey, where 
the conviction of one who walked ten feet away from a man with 
whom he had been playing dice just before the latter committed 
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appellant knowingly participated in an armed robbery 
and was an integral part thereof. 


Il. The trial court’s denial of appellant’s motion for a 
new trial did not constitute an abuse of discretion. 


(Tr. 202-203) 


Though it has been held that a trial court may grant 
a motion for a new trial to avoid a miscarriage of justice 
even though there is sufficient evidence to support a guilty 
verdict,? we feel the better view to be that a trial judge 
may grant such a motion only if there is insufficient evi- 
dence of guilt. O'Connell v. United States, 402 F.2d 760 
(5th Cir. 1968). But regardless of which standard is 
deemed properly applicable in determining whether a 
motion for a new trial will be granted, it is clear that 
a trial court’s determination either granting or denying 
such a motion must be affirmed on appeal absent a clear 
showing of an abuse of discretion. United States v. Holt, 
108 F.2d 365 (7th Cir.), cert. denied, 309 U.S. 672 
(1940). 

On March 30, 1970, appellant filed a motion for judg- 
ment of acquittal notwithstanding the verdict, or alter- 
natively for a new trial, wherein he challenged the suf- 
ficiency of the Government’s evidence with respect to all 
of the charges. On this appeal appellant argues that, even 
if his motion for judgment of acquittal was properly de- 
nied, his motion for a new trial should have been granted 
in view of his testimony and that of Wilson at trial. Im- 
plicitly appellant asserts that failure to grant his motion 


a robbery was reversed. Noting that Bailey’s flight was not neces- 
sarily an indicium of guilt and that his association with the per- 
petrator of the offense was innocent, the court held that evidence 
supporting his conviction was insufficient. Here the facts are 
different. Appellant and the perpetrators of the offense acted in 
concert. Throughout the robbery, Wilson and Lee treated appellant 
as 2 collaborator and, with an obvious consciousness of liberty, ap- 
pellant’s actions proved worthy of their trust. - 


12 E.g., United States v. Shipp, 409 F.2d 33 (4th Cir.), cert. 
denied, 396 U.S. 864 (1969). 


9 


for a new trial amounted to an abuse of the trial court’s 
discretion. 

Even if the trial court could properly have granted ap- 
pellant’s motion for a new trial notwithstanding the suf- 
ficiency of the Government’s evidence, its failure to do so 
in this case did not constitute an abuse of discretion. 
Rather thar shifting the weight of the evidence toward 
suggesting his innocence, appellant’s testimony, as well 
as that of Wilson, may well have lessened the credibility 
of his claim that he was an innocent bystander. His state- 
ment that he lingered outside the liquor store for an in- 
determinate period of time is inconsistent with his as- 
sertion that he was a legitimate customer intending to buy 
a ten-cent package of cookies before the store closed. His 
statement that he saw Lee for the first time inside the 
store is inconsistent with Wilson’s statement that appel- 
lant and Lee stood ten feet from the entrance to the store 
for five or ten minutes before entering. Additionally, if 
the jury believed Montgomery's testimony to the effect 
that no one:stood immobile by the cooler during the rob- 
bery, appellant’s testimony that he did just that may well 
have compromised his credibility.* Likewise, if they be- 
lieved Moss” testimony that Wilson accosted him with such 
violence as to tear his clothing and underclothing, Wilson’s 
testimony to the contrary may well have minimized the 
weight accorded to his assertion that neither appellant 
nor Lee assisted him in the robbery. 

The evidence of appellant’s guilt is more than sufficient 
and is in no way diminished by the evidence offered in 
appellant’s behalf at trial. The trial court did not abuse 
its discretion in denying appellant’s motion for a new 
trial. 


18 We note that Mr. Frederick Nash, who testified as to appellant’s 
reputation for veracity, admitted on cross-examination that he did 
not know of appellant’s reputation in the community where appel- 
lant lived (Tr. 202-203). 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN F. EVANS, 
ROBERT S. TIGNOR, 
Assistant United States Attorneys. 
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REPLY BRIEF OF THE APPELLANT 


1. The Government takes what it undoubtedly sees as 
some tactical advantage in lumping together in one statement 
of facts not only the Government's direct case, but the tes- 
timony of the three individual defendants as well. By impli- 
cation, it invites the Court to examine the credibility and 
consistency of each defendant's account of the events. In 
the principal brief for the Appellant, we carefully distin- 
guished between the Government's case (which failed entirely 
to link Lumpkin with the other two defendants) and the cases 
of the defendants’ which added additional elements. That brief 
well shows how the entire Government case rests on adverse in- 
ferences it would draw from defendants' own testimonies. But 
of course, the Government can withstand a motion for directed 
verdict only on the strength of the evidence submitted by the 
Government. 

2. Throughout the Government’s argument, the "facts" 
are carefully stated so as to beg the questions raised by this 
appeal. The most obvious example is the treatment of the Bailey 


case (Appellee Brief, p. 13, Fn. 11). The Government would dis- 


tinghish Bailey simply by stating: 


| 

| 

—2- 
; 

| 


"Appellant and the perpetrators of the offense 
acted in concert. Throughout the robbery, | 


. Wilson and Lee treated appellant as a collaborator...." 


Whether Lumpkin acted “in concert" with the other defendants, 
and whether he was treated as a "collaborator" are precisely 
| | 

the conclusions for which the Government argues. Bailey teaches 
| 

that on this set of facts these inferences cannot be drawn. 
| 

The Government draws the inferences, and then “distinghishes" 


Bailey on the basis of them. Obviously, the Government found 


Bailey very troublesome--as indeed it should. | 


3. The Government's brief repeatedly assumes facts 


not in. evidence. Thus it converts the fact that Lumpkin and 
| 


| 
the other two defendants entered the store at the same time, 
into the inference “Appellant entered the liquor store...accom- 
| 
i, 


panied by two men..." (Brief. p. 11) .~ The former is what the 
| 


Government proved; the latter is the inference it argues can 
be drawn from it. Stating the inference as if it were a proven 


| 
fact is nowhere supported by the record. 
| 
| 


l/ The Government's reliance on Thompson v. United States, 132 
U.S. App. D.C. 38, 405 F.2d 1106 (1968) is misplaced, There, 
the co-defendants both walked at an unusually rapid pace so as 
to intersect the path of a woman carrying her groveries and 
purse through an alley. One co-defendant grabbed the woman's 
purse while the other was a couple of steps away. The woman 
screamed for the police and both co-defendants fled. No analogy 
can be drawn between Thompson and the case at bar. In Thompson 
the co-defendants both engaged in an abnormal activity: walking 

| 


(continued) 


== 


Similarly, it is stated as a fact that "after waiting 
for other customers to leave" (Brief, p. 10) defendant Wilson 
placed his order for rum. The Government did not prove this. 


The Government's proof is equally consistent with the inference 


that Gefendant Wilson waited until it was his turn to be served 


and then placed his orGer. The Government misstates the record 
by assuming the validity of its inferences. It never comes to 
grips with the cuestion of whether its proffered inferences are 
justified. 

4. The Government would apparently place some weight 
on its allecation that Lumpkin freely moved a few feet down 
the counter during the robbery. However, this allegation is 
never proved. When Montgomery was told to lie down behind the 
counter, the third customer was at the end of the ten-foot-—long 
counter next to the door (Tr. 75). Montgomery lay there for 
two or three minutes (Tr. 76). At one point in his testimony 
Montgomery indicated that the customer at the end of the ten- 
foot counter may have moved down the counter while Montgomery 
lay on the floor. Later in his testimony, Montgomery admitted 
1/ (Continued) unusually fast on an odd path to intersect the 
woman carrying groceries and a purse through an alley. Lump- 
kin's activities, in contrast, were not unusual in the least. 


They were precisely what could be expected of a customer in a 
liquor store. 


| 
-4- 
: 


his confusion at the time as to which defendant occupied whic h 


o i 


nas | 
position. 


Also, before Montgomery or Moss even had time to open 


the cash register, Mr. Zuppello, the Wells Fargo agent, came 
through the door to stop the robbery. He found Lumpkin near 

| 
the end of the counter next to the door. On this basis, Mont— 


gomery's remark of a position change of the defendants has no 
‘ | 


probative value. Furthermore, even if the evidence aia show 
that Lumpkin's position had changed during the yee) it would 
not help the Government's case because the proprietor and em— 
ployee of the store did not see the movement and have co idea 


| 
as to its cause. Only if we essume Lumpkin's guilt can we call 


the position change "freedom of movement;" if we assume his 
innocence we conclude the gunman or his accomplice motioned 
Lumpkin to come closer when they saw him inching towards the 


| 
door. The latter view of the facts is perfectly consistent with 


pages 19-23 of our principal brief. Most important, adding this 
to the story makes the version of the facts stated in our prin- 
cipal brief not one whit less plausible than the Government's 
version. But the jury is not allowed to take its choice, the 


proof of guilt must be beyond a reasonable doubt. See Bailey 


v. United States, 135 U.S. App. D.C. 95, 416 F.2d 1110 (1969). 
| 
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5. Insofar as the portion of the Government's brief 
directed at the request for a new trial seeks to disparage 
Lumpkin's story that he had spent the day in Washington art 
galleries, it should be noted that Lumpkin was employed as 
a picture-framer at Veerhoff Art Galleries (Tr. 175). It is 
often cold in Washington on November 17, the date of the 
robbery (Tr. 11), and art galleries are not only interesting 
to a picture-framer, but are also warm and free. In light 
of these undisputed facts, the way Lumpkin spent his day off 
is perfectly normal. Furthermore, there is nothing inconsis- 
tent in Lumpkin's statement that he saw Lee for the first time 
inside the licuor store when Wilson testified that Appellant 
and Lee were standing outside the barber shop before the rob- 
bery. The fact is that Wilson testified that Lee and Lumpkin 
were not standing together, nor did they look like they were 


standing together (Tr. 140). 


6. The Government seeks to disparage the testimony of 


Lumpkin's character witness because he was not aware of Lump- 
kin's reputation in the "community where Lumpkin lived." How- 
ever, Lumpkin's character witness testified firmly as to 


Lumpkin's reputation for veracity in the community where he 


-6- | 
| 


worked, and that is admissible. J. Wigmore, Evidence, 1616 


(3a Ed. 1940). 

7. Finally, on page 12 of the Government's brief, it 
appears’ to argue that this Court should affirm, even though 
the evidence gives rise to “an equally compelling, reasonable 
inference of innocence." If this is seriously the Government's 
contention, there is no vitality at all left in the concept of 

| 


presumption of innocence. We do not understand this to be the 


law, and trust that it never will be. 


| 
| 
Respectfully submitted, 


Oy a 


DONALD J. CAPUANO, 


Ul, ‘L 


DOUGLAS if LESLIE | 
1912 seieatias Place, N.W. 
Washington, D.C. 20036 


Counsel For Appellant 
Appointed By This Court 
| 


CERTIFICATE OF SERVICE 
| 

This is to certify that two copies of Appellant's Reply Brief 
were served on the Assistant United States Attorney, United 
States Court House, Washington, D.C. this _> day o ‘February, 
1971. : 


